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Summary: Smith, who had been convicted of first degree murder and
conspiracy to commit murder, appealed his convictions and
applied for disclosure and production of material related to a
civil action pending in the Federal Court.  The Federal Court
action involved Derry, an important Crown witness at Smith’s
trial, and the RCMP, who administer the witness protection
program in which Derry had been enrolled.  Derry had been a
participant in the killing and had become a police agent and a
paid informant.  He had been granted immunity from
prosecution.  The Federal Court file was subject to a broad
confidentiality order.

Issues:  1.  How is this material potentially relevant to the appeal? 
2.  Does the Federal Court confidentiality order prevent this
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Court from making any disclosure order in this case?
3.  If so, should this Court express any view about the order

it would make but for the confidentiality order?
4.  If so:

(a) What legal principles would this Court apply to the
disclosure or production of this material?

(b) Is the material in relation to the action which is in
the possession of the RCMP or its legal counsel
subject to disclosure?

(c) If  not, what threshold for production would apply
and has it been met?

Result: Application dismissed.  It would be improper for the Court to
order disclosure or production in the face of the Federal Court
order.  The applicant would have to apply to the Federal Court
to vary that order.  However, as it might be of some assistance
to do so, the Court of Appeal expressed some tentative views as
to whether it would order disclosure or production but for the
Federal Court order.
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