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Summary: The parties separated in 2005 after a 34 year marriage.  They
signed a Separation Agreement that gave the matrimonial
home to the husband and said that neither party would receive
spousal support.  The husband’s only income after separation
was a CPP disability pension of about $10,000 per annum.
Soon after separation the wife took employment at $39,000
per annum, and has earned that amount since.  The divorce
proceedings began in 2009.  The judge, in 2011, held that the
Separation Agreement was unconscionable or unduly harsh
under s. 29 of the Matrimonial Property Act, and set aside the
provisions respecting the allocation of property and denial of
spousal support.  The judge directed the husband to pay an
equalization payment of $88,360 for the matrimonial property
and determined that the husband would be entitled to spousal
support after the separation, but did not determine the amount
of spousal support.  The husband appealed to the Court of
Appeal.



Issue: Did the judge commit an appealable error in setting aside the
provisions of the Separation Agreement?

Result: The Court of Appeal ruled that the judge erred by failing to
consider whether the net effect of the Separation Agreement
as a whole was unduly harsh to either party.  The net effect of
the Separation Agreement’s provisions respecting property
allocation and spousal support was not unconscionable or
unduly harsh to either party, but reflected an equitable sharing
of the economic consequences of the marriage and its
breakdown, with neither party exploiting the vulnerability of
the other.  The Court of Appeal allowed the appeal and 
overturned the judge’s ruling that set aside the Separation
Agreement. 
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