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SUMMARY: Voir dires were held with all decisions favouring the appellant.
The appellant did not testify at any of these voir dires. A jury of
twelve was selected. The Crown in its opening address to the
jury referred to evidence it expected to call, that was then
determined by the trial judge to be inadmissible. No evidence
was presented before the jury. The trial judge, purporting to
continue the trial, discharged the first twelve jurors and selected
a second jury of twelve following the provisions of the
Criminal Code. The trial proceeded before the second twelve
jurors using the record of the voir dires previously held.

ISSUES: On the unusual facts of this case, was the appellant tried by a properly
constituted jury, and, if so, did the judge err in incorporating into the
trial before the second twelve jurors, the voir dire record created
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pursuant to s.645(5) of the Criminal Code in connection with the trial
commenced before the first twelve jurors.

RESULT: Appeal dismissed. The appellant was tried by a properly constituted
jury. If the trial judge erred in admitting the voir dire evidence, it
should be cured by the application of s.686(1)(b)(iii) since there was
no prejudice to the appellant so that no substantial wrong or
miscarriage of justice occurred.
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