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Subject: Holograph Wills and Codicils — Proofin Solemn Form - Costs
of Executors and Other Parties

Summary: The Executor of an estate declined to bring an application for
proofin solemn form of a letter handwritten and signed by the
testator. Consequently, his daughter did so. The judge
determined that the letter was a valid holograph codicil, and
awarded the daughter party and party costs. Thewidow of the
testator appealed the decision on the merits, and the daughter
cross-appealed the costs decision.

Issues: Whether the judge erred in finding that the letter demonstrated
the testamentary intention required to establish a valid
holograph codicil. Whether he erred in awarding party and
party costs rather than solicitor and client costs.



Result: Appeal dismissed, and cross-appealallowed. In finding that
the letter was a valid testamentary instrument, the judge
identified the correct legal test and made no palpable and
overriding error. Onthe costs issue, the judge erred in
principle by failing to address the daughter’s arguments for
solicitor and client costs and founding his decision ona
ground not raised by the parties. Had the Executor brought
the application made necessary by the acts of the testator, it
would have received solicitor and client costs. Itdeclined,
and the daughter acted properly in doing so. Inthese
circumstances, solicitor and client costs were justified.

This information sheet does not form parz of the court’s judgment. Quotes must be from the
judgment, not this cover sheet. The full court judgment consists of 27 pages.




