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SUBJECT: Criminal Law; Probate; Theft by Executor, s. 334 Criminal
Code.

SUMMARY: The appellant admitted using more than $100,000 of funds of an
estate of which he was executor for his own purposes, covering the
withdrawals with promissory notes.  He was convicted of theft of
more than $5,000. contrary to s. 334 of the Criminal Code.  He
subsequently repaid the funds, settling a judgment obtained against
him by the estate after he was removed as executor.  He appealed
his conviction, arguing that an executor was entitled to deal with
estate funds as he chose provided that he did not commit waste and
accounted for all the assets at the time of closing.  Alternatively, he
claimed an honest but mistaken belief that an executor could not
steal from an estate while entitled to the possession of the assets.  

ISSUE: Did the use of estate funds for personal purposes of a temporary
nature constitute theft? 

RESULT: The appeal was dismissed and the decision of the trial judge was
endorsed.  All elements of theft had been proved.       
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