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SUBJECT:

SUMMARY::

Divor ce - Appeal from emergency interim access order.

Mother had de facto custody of the 2 children of the marriage.
Mother genuinely believed father had sexually abused daughter
and physically abused son during access. By agreement access had
been supervised. Expertsinconclusive on whether abuse had
occurred. Mother unilaterally moved to United States with
children without prior notice to father. Father applied for return of
children. Matter heard on an interim emergency basis.
Supervision of block access impracticable and beyond means of
father. Judge declined to order return of the children but, after
finding that there was alow risk of harm to the children, held that
supervision of access was no longer required.
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RESULT:

Did the judge err in permitting unsupervised access?

The appellant alleges a number of errorsin process and result.
Where the order is of an emergency interim nature, asis the case
here, the argument in favour of appellate restraint is compelling.
We are not free, absent error, to substitute our own assessment of
risk to the children for that of the trial judge. Thereisnothingin
the thorough and thoughtful decision(s) of thetrial judge reflective
of error. Hewas fully cognizant of the conflicting expert evidence.
The matter should have been set for afurther hearing in the Family
Division. The appellate court is not the appropriate forum in
which to resolve the ongoing issues surrounding access. Leave
granted but appeal dismissed with costs.
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