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The respondent received a conditional sentence for arobbery
committed on a public bus. The Crown appealed arguing the
judge erred by reducing the appropriate range of sentence from
2t0 2 Y2 yearsto less than 2 years, and hence bringing it within
the conditional sentence regime, by giving Mr. Benoit credit for
the time he spent on remand prior to trial.

Did the judge err by taking into account the time spent on
remand when determining the appropriate range of sentence,
allowing consideration of a conditional sentence? If so, what
sentence should be imposed?



Result: L eave granted and appeal allowed. A conditional sentence
cannot become available to an offender who otherwise deserves
apenitentiary term solely because of the time he spent on
remand prior to trial; R. v. Fice, [2005] 1 S.C.R. 742. The
appropriate sentence is aterm of imprisonment of two years
commencing the date sentence was originally imposed giving
Mr. Benoit credit on a one for one basis for the approximate six
months he has already served on his conditional sentence.
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