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SUBJECT: Custody and Access - Application to Vary Access

SUMMARY: The father applied to enforce, and vary, an existing access order.  The
Chambers judge granted the application and varied the access
provisions.  Mother appealed claiming errors of law.  

RESULT: Appeal allowed.  The Chambers judge wrongly refused to permit the appellant
to give evidence concerning allegations of abuse of one or more of the children
by the respondent.  After refusing to permit one of the children to testify at the
hearing, and refusing to admit into evidence that same child’s affidavit, the
Chambers judge made reference in her decision to the affidavit of that child and
in doing so drew negative inferences against the appellant.

Intertwined in this dispute on the matter of custody and access are
allegations that the father has abused one or more of the children.  These
allegations which have been outstanding for some time have not been
adjudicated upon on their merits.

The Appeal Court decided that the matter should be remitted to the
Supreme Court for a new hearing before a different judge.
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