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                                   Editorial Notice

Identifying information has been removed from this electronic version of the
judgment. 

Revised Decision:   The original text of the decision has been corrected
according to the attached erratum. 

THE COURT: Appeal allowed per oral reasons for judgment of Flinn, J.A.;
Hallett and Chipman, JJ.A. concurring.



FLINN, J.A.: (Orally)

We are of the unanimous opinion that this appeal should be allowed,

and that the respondent’s application for a variation of access rights, dated

August 22 , 1997, should be remitted to the Supreme Court for rehearing beforend

a different judge.

In the hearing of this application, Justice Hood, wrongly, refused to

permit the appellant to give evidence concerning allegations of abuse of one or

more of the children by the respondent.  Further, after refusing to permit one of

the children to testify at the hearing, and refusing to admit into evidence that

same child’s affidavit, Justice Hood made reference in her decision to the

affidavit of that child; and, in so doing, drew negative inferences against the

appellant.

This matter concerns custody and access to young children. 

Intertwined in the dispute between the parents, are allegations that the father has

abused one or more of the children.  These allegations, which have been

outstanding for some time, and which are at the root of the mother’s concern with

respect to access, have not been adjudicated upon on their merits.  In

conjunction with the rehearing of the respondent’s application, evidence can be

adduced, and findings can be made, with respect to these allegations.

The appeal is, therefore, allowed.  The decision and order of Justice



Hood are set aside.  The appellant will have her costs of this appeal which are

fixed at $750.00 plus disbursements.  The costs of the hearing before Justice

Hood will be determined at the rehearing.

Flinn, J.A.

Concurred in:

Hallett, J.A.

Chipman, J.A.
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ERRATUM

Please note, the CA No. shown on this case (Curry v. Curry) should read CA 146072


