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Editorial Note
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Reasonsfor judgment:

l. INTRODUCTION:

[1] Inearly 1977, B.M.G. was 13 years old and on probation. His probation
officer was Cesar Lalo, an employee of the Province. Lalo sexually assaulted
B.M.G. repeatedly. Yearslater, Lalo was charged and convicted of these, along
with many other such assaults, and B.M.G. sued the Province for damages. The
trial judge, Edwards, J., found that the Province was legally responsible (that is,
vicarioudly liable) for Lalo’s assaults although it had not itself been negligent or
breached afiduciary duty to B.M.G. The judge awarded B.M.G. $640,625.00 in
damages and prejudgment interest. Both parties appeal the judge’ s findingsin
relation to liability and damages.

[2] Onthequestion of liability, the Province submits that the judge was wrong
to find it vicarioudly liable. B.M.G. cross-appeals, arguing that the judge erred in
dismissing his claimsin negligence and breach of fiduciary duty. | cannot accept
either position. In my view, the judge did not err in finding that the Province had
not been negligent and did not breach afiduciary duty to B.M.G. Neither did he
err in finding the Province vicarioudly liable for Lalo’s wrongful acts.

[3] B.M.G. cross-appealswith respect to damages, submitting that the judge
should have awarded punitive damages. But this submission is premised on the
Province having been negligent and breached afiduciary duty. These claims
having failed, there is no basis to award punitive damages.

[4] The Province also appeals the judge’ s damage award. Its main contention is
that the damages are far too high because the Lalo assaults had little, if any, impact
on B.M.G.’ s educational accomplishments or career path. In my view, the judge
did not err in rgjecting this contention and in assessing damages accordingly.

[5] | would dismissthe appeal and the cross-appeal. My reasons follow.
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[I. FACTS:
A. Overview:

[6] Thefact of the Lalo assaultson B.M.G. was not in dispute at trial. The
critical question facing thetrial judge concerned their impact. How would
B.M.G. slife from age thirteen on likely have been different if Lalo had not
assaulted him? In approaching that question, the trial judge made two critical
findings of fact.

[7] First, the judge made strong findings of credibility in B.M.G.’sfavour. The
judge duly considered the Province's attack on B.M.G.’ s credibility noting, for
example, that B.M.G. had, in the past, lied to health care professionals, employers
and prospective employers. The judge concluded that these falsehoods, many of
which dated to the period when B.M.G. was between 18 and 20 years of age, had
little bearing on the credibility of the 43 year old individual who testified at trial. In
the judge’' s view, much of B.M.G.’ s evidence had been substantially corroborated
by other evidence: reasons para. 21. The judge concluded, after a careful
assessment of a number of relevant considerations, that B.M.G. “... did hisbest to
give accurate and comprehensive evidence” reasons para. 62.

[8] Second, thejudge firmly rejected the appellant’ s central contention, the
proposition that the assaults had little if any impact on B.M.G.’ s education and
career. The impact flowed, the Province argued, more from B.M.G.’ s abusive
home life. The judge did not agree. He found that to accept that contention he “...
would have to conclude that the Lalo assaults constituted a momentary transient
unpleasantness without any long-lasting psychological impact in BMG’slife...”.
Such a conclusion, he found, “... would ignore the psychological evidence and
common sense.” Thejudgewas”... satisfied that BMG’ s victimization by Lalo ...
left him with an overwhelming sense of hopelessness, distrust and confusion.” As
aresult, the judge was not surprised “... that [B.M.G.] kept running away for the
next twenty years of hislife’: reasons para. 162.

[9] With those two findingsin mind, | return to an overview of the facts. The
judge outlined the background to the case in paragraphs 3 - 40 of hisreasons for
judgment. What followsisonly abrief summary.
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B. Thethreephasesof B.M.G. sstory:

[10] B.M.G.sisan unusua story which isdivided into three main parts. The
first extends from the mid 1970s to the late 1980s when B.M.G. was between
roughly 12 and 25 years of age. This period takes him from ayoung boy in an
unhappy and abusive home, through to a young teen who was the victim of sexual
assaults, including anal rape, by Lalo, through to a young man, sometimes using
false names, constantly on the move, seemingly running from his past. The second
period, from the late 1980s to the late 1990s, sees B.M.G settle down with his
partner, but living under a false name and not yet having disclosed the abuse or
otherwise confronted his past. The final period startsin 1997 when hisidentity is
discovered. He then discloses the abuse, testifies against Lalo at acriminal tria
and, finally, seeksthe redress for Lalo’s abuse that is the focus of the appeal.

[11] Bornin April of 1963, B.M.G. was adopted, along with his sister, into a
well-to-do family. Hisyoung days were relatively normal. But from the age of
seven on, he faced physical and mental abuse at home. This, the judge found, took
asignificant psychological toll, leading to feelings of inadequacy and lack of self
confidence: reasons para. 156. B.M.G. coped with this by running away, although
in his early years, he did not get very far and was returned home within aday or
two: reasons para. 8.

[12] At about age 12 in early 1976, he was taken out of the public school system
in Halifax and sent to an independent boarding school in New Brunswick. He ran
away from the school. He went to Ontario, seeking his adoptive mother who had
been divorced from his adoptive father and had suffered serious mental problems.
He was returned to the school but only stayed until around October of 1976, his
Grade VIl year. He ran away again and returned to Halifax. Hisfather refused to
let him come home, so he lived in a rooming house and attended school for afew
months.

[13] Hegot into trouble with the law and in January of 1977 was placed on
probation. At this point, B.M.G. was both physically and emotionally vulnerable:
he had frequently run away from home because he could not otherwise cope with
the abuse perpetrated by his stepmother and father. Asthejudge put it, “[i]t wasin
that fragile psychological state that B.M.G. was delivered to [his probation officer,]
Lalo”: reasons para. 161.
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[14] Lalo, of course, was an authority figure. To B.M.G. at the time, hewas abig
man, a powerful authority and avery imposing figure. That Lalo was in charge had
been made clear to B.M.G. Both the court and his father had said so in no
uncertain terms. Lalo reinforced this message on their first two meetings. He
“read theriot act” to B.M.G.: Lalo, not B.M.G.’ sfather, was now in control of his
life. Lalo’s message to B.M.G. was simple: “Y ou will do what | want you to do.”

[15] What Lalo wanted was for B.M.G. to submit to sexual abuse. And he did.
Between the end of January and the beginning of April of 1977, at four of their
weekly meetings, Lalo sexually assaulted B.M.G. It would take B.M.G. twenty
years before he could reveal the abuse to anyone who would listen and believe
him.

[16] B.M.G. described the first assault in these words:

A. | recall that he brought me into his office and made me sit in the chair, and
we just sat there and talked for awhile, and he wanted me to lay down on
the floor, and he was talking to me, and | did lay down on the floor. And
he had this thing about rubbing my chest, and he was rubbing my crotch
through my clothing and asked me if it felt good and what | thought of that
and things of that nature.

A. | was scared. | wasjust scared. | wasvery - - very concerned.

[17] B.M.G. testified that hetried to tell hisfather about the abuse, but sex was a
taboo subject in the house and he did not know how to bring it up.

[18] At the next meeting, Lalo’s assaults progressed to oral sex. B.M.G. felt
helpless to stop it:

A. ... it progressed. He had me on the floor again, and he pulled my trousers
down, and he’d rub my crotch, and again, talking to me the whole time,
and he’ d be rubbing my chest, and you know, he basically started
performing oral sex on me.

Q. Okay. And did you do anything to stop Mr. Lalo?
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A. No, | didn't. ... 1 didn’t really think that | could. | didn’t know how to
approach it. | didn’t know how to deal with him. He was such a big - -
you know, embarrassment maybe. Y ou know, | figured if he's happy,
well then everything is going to be good for me and - - | think
embarrassment was a big big part of it on my part.

[19] At the next meeting, Lalo again performed oral sex on B.M.G. But this
time, Lalo also wanted B.M.G. to perform oral sex on him:

A. ... And he wanted me to perform [oral sex] on him, and | refused, and you
know, | wanted to run, | wanted to get up and get out of there, but again, |
mean, like, what am | going to do? Where am | going to go? How am |
going to deal with that?1 just - - | couldn’t deal with it asakid.

Q. ... What were your - - what was your thought processin this - - these
subsequent meetings that you’ ve talked to His Lordship about? ...

A. Y ou know, again, the big thing was embarrassment, and you know, like,
how do | deal with this? Like, do | just let it continue? Dol - - nobody
would believe meif | told them because | had lied prior to that to my
parents. And | just didn’'t feel - - you know, when | told my dad that, you
know, things were going on down there, he said, “You'realiar. Don't
..". You know, “Don’'t givemethat . ..” you know “... crap.” Andjust - -
he just didn’t believe me. He didn’t believe anything | had to say to him.

[20] At the next meeting, Lalo again performed oral sex. Then, asB.M.G. lay on
his side on the floor of the probation office, Lalo anally raped him:

A. ... | went down there and once again ended up - - it was later in the day,
that last meeting, because it was amost dark or very closeto dark. ... he
had me on my side, and he had this tube, this - - , like, atoothpaste tube
with cream of some kind in it, and he was using it on himself and at the
same time he was rubbing it in between my legs - - between my buttocks,
and he put his penis in between my buttocks and he would just go back
and forth in there like that, without penetrating me at first. And you know,
just kept talking to me, and he’d rub my chest and - - and then just at some
point, he just penetrated me, and you know, just moving slowly back and
forth and back and forth and then it was over, and you know, he pulled my
pants back up and talked to me and asked me about what just happened,



did | likeit or wasit good for me or did it feel good or - - and | - - |
believe that’ s the time he drove me home. He actually took me out into
the parking lot and got in his vehicle and took me home.

[21] B.M.G. described feeling scared and confused after this.

Q.

A.

... do you recall what you were feeling at the time?

| was scared. | wasreally scared because | just didn’t - - | didn’t - - |
wasn't really - - | didn’t know what had just happened. Like, it waslike -
- you hear about what sex iswhen you're alittle kid, and you know, you
imagine what it’ s like and you imagine, you know, people together having
sex, and then just, boom, just like that, it's you know, well that’s what just
happened. ...

[22] He also described the scene at home of his step-mother making him wash
over and over again his own underwear, soiled by faecal matter, blood and Lalo’s

semen:

Q.

>

> O

And why were you going to wash your underwear?
They were dirty.
And what were they dirty with?

My own, you know, faecal matter, and his sperm. And | - - | was bleeding
and ... You know, she[i.e., his stepmother] just - - she accused me of
defecating in my own pants, and she saw enough of the underwear that she
know that there was faecal matter in my pants, but at the same time, you
know, | already had them in the sink and | was already trying to clean
them, and she says, “ Good, you’ re cleaning them. Y ou're gonna keep
cleaning them.” And you know, I’d be there under the tap washing these
underwear out. ... And | was basically locked in the basement. She says,
“You're not coming upstairs until those are clean.” And then, | don’t
know, an hour later, she’d come down, and you know - - you know, by
that time, you know, | thought they were clean, and you know, “Oh no,
not clean enough. Keep going.” Clean them some more. And then alittle
while later, she’d come down again and look at them and “ Oh, not clean
enough.” Keep going. And I’m not sure, three or four or five hours
maybe, but it was nighttime - - it was late at night before | got to get out of
that basement over that.
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[23] B.M.G. described how he later had been forced to sit at the family dinner
table with Lalo:

A. ... | came down into the floor with the kitchen and the living room on it.
There hewas. Hewasright there. And | was informed that he’' d be
staying for dinner.

Q. Okay. And how did that make you feel Mr. [B.]?

A. | was ready to jump out the window. | wasready to - - | just wanted to
flee.

Q. And why?

A. | just had one of those bad bad feelings about the situation. | didn’t know

what the reason would be that he would be there, and it really scared me.
Q. Okay. Did you have dinner that night?

A. Yeah, I'msurel did. | think | had to sit there with him and haveit - - or
across from him or beside him or whatever.

[24] Inearly April of 1977, B.M.G. was sent to the Shelburne School for Boys.
He completed Grade VI1Il. Heran away and was recommitted. He wasreleased in
April, 1978, but remained in a group home because his family would not take him
back.

[25] Inthefall of 1977, B.M.G. had started atwo-year * course (*editorial note-
removed to protect identity) but in June of 1978 he ran away to find his mother. As
the judge put it:

[13] ... Henever returned to school again and consequently never completed
the * course. He was not welcome in his mother's home. At 15 years of age, he
was clearly on hisown. BMG considered himself a fugitive with no where to turn.
So began almost twenty years of living under different aliases.

[26] Between running away from Shelburnein the spring of 1978 and finally
settling down somewhat in the late 1980's, B.M.G. was essentially on therun. He
worked in avariety of fieldsin many places in Canada and, at times, in the United
States. In describing why he ran, crisscrossing the country, getting jobs to get
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enough money to buy some groceries, B.M.G. testified that he felt “... sort of likea
fugitive ... because when the people that are supposed to help you hurt you, it
doesn’t give you much faith that things are going to turn out for the best.” He said:

... throughout my life, you know, I’ ve always had a problem with | couldn’t do
anything for any amount of time because | was always afraid that, “Oh, I’m gonna
get caught,” or you know, if - - like, the SIN number issue, you know. | didn’t
understand how that all worked when | was younger, and | always thought, “Well,
you know, they’re going to send in my paperwork or whatever, and I’m going to
be discovered, and I'm going to be carted away again, so | better leave before that
happens.

... for along time, | sort of felt dirty, for lack of abetter term. | just - - | just felt
that | was- - | was used goodsor | was- - don't - - | wasjust - - | just wasn't the
same as most people.

[27] Between the spring of 1981 and the winter of 1983, B.M.G. was admitted to
psychiatric care on several occasions at various places in Canada. He did not
disclose the sexual abuse to his care-givers. In the spring of 1981, he was found to
be “tortured by a perpetual feeling of depression and inadequacy” . Psychological
testing in the summer of 1981 revealed that B.M.G. had a “fragile adjustment ...
characterized by emotional overcontrol, poor empathy, atendency to externalize
blame and repressed anger and hostility.” Inlate 1982, he felt that his actions were
under the control of others and he had been suicidal. At age 19, he was found to
have three sorts of conflict which were causing him inner turmoil. One of these
concerned his own identity and sexual orientation. As the psychologist put it (and
of course with no knowledge of the sexual abuse by Lalo):

...Whether he has homosexual tendencies, fears of being homosexually raped, or
ismainly confused about his sexual identity, isunclear. However, whatever the
specific nature, sexual concerns areamajor issue for [B.M.G.]. ... There are
indications that the extent of this turmoil could reach prepsychotic proportions. ...

[28] Inthelate 1980's, B.M.G. met his partner and settled in northern Manitoba.
She did not know his true identity or about his past. B.M.G. worked steadily at
various jobs and, with his partner, bought a house and built a cabin. He eventually
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opened his own * shop (editorial note- removed to protect identity) in the
Northwest Territories.

[29] In 1997, B.M.G.’s business arrangement with another man in the Northwest

Territorieswent sour. The RCMP were called in to investigate. B.M.G. finally had
no choice but to disclose hisreal name. He ultimately made a complaint to Halifax
police about Lalo’s assaults and started his civil action.

C. Theeffect of the assaults:

[30] Attrial, B.M.G. was asked about the effects of the assaults on him. He
answered that hislack of formal education was the thing that always bothered him
and that he knew he had lost the chance to go to school and to establish a career as
ayoung man:

A. The ability to live the life that at least | thought was supposed to be my
life - - my school, or my schooling, my respect, my sense of respectability
amongst people that should be my peers. Education has been the thing
that always bothered me.

Q. And why isthat?

A. Because | didn’t have that plaque on the wall, | didn’t have that document,
| didn’t havethe - - you know, | couldn’t look somebody in the eye and
say, “Well, 'man ‘X", whatever ‘X’ may be, and say, “Look, see, I'man
‘X', I'mcertified to do this. I’'m certified to do that.” Y ou know, | just -
- | - - you know, the whole authority thing scared me to the degree that |
never considered, you know, just dropping what | was doing at the time
and “Okay, I'll go back to school and I'll get certified in this, that or the
other,” because | just didn’t - - | just didn’t think it would be possible for
meto do that. | just - - but the big thing is, you know, | just - - | couldn’t
respect myself ailmost. | just couldn’t - - I may not be putting that the
right way, but I just - - | didn’t know how to get around. Like, up until
‘97, | serioudly thought that, you know, if the RCMP got a hold of me,
that’sit, I’m going away, they going to lock me up and - - now, that might
have been from my lack of understanding of how the legal system worked,
but that is truly how I felt.

[31] Attrial, Dr. Hayes, a psychologist who had assessed B.M.G. in 2003,
offered the opinion that there had been “powerful negative emotional sequelae
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associated with the sexual abuse” which had resulted in a“marked disturbance on
hislife” and had led to a“loss of educational, social, and vocational opportunities.”
Hisview was that B.M.G.’ s condition was consistent with “exposure to an extreme
traumatic stressor” and that “[f]lamily discord and alienation” would not produce
this condition.

[11. 1SSUES:
[32] On appeal, the Province makes three main points. It submits that:
> the judge was wrong to find that it was vicariously liable for Lalo’s
conduct;
> the judge erred in admitting and in weighing the expert evidence; and
> the judge’ s assessment of damages was inordinately high.
[33] On the cross-appeal, B.M.G. submits that:
> the judge was wrong to dismiss his claims in negligence and breach of
fiduciary duty against the Province; and
> the judge should have awarded punitive damages.

V. ANALYSIS

A. TheCross-Appeal:

[34] Onthe cross-appeal, B.M.G. says that the judge was wrong to dismiss his
negligence and breach of fiduciary duty claims against the Province. B.M.G. aso
submits that the judge erred in one aspect of his analysis of the vicarious liability
Issue.

[35] For thereasonsthat follow, | would not interfere with the judge’s
conclusions and would dismiss B.M.G.’ s cross-appeal.

1. Breach of fiduciary duty and negligence:
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(&) Thejudge sdecision and cross-appellant’s position:

[36] Thejudge dismissed B.M.G.’ s negligence and breach of fiduciary duty
claims against the Province. The judge concluded that the Province had a duty of
care under negligence law as well as fiduciary obligations. However, he found that
the Province had been unaware of the probation officer’ s activities and had not
breached any duty by failing to be aware of them. The judge rejected B.M.G.’s
contentions that the Province knew or ought to have known that Lalo was abusing
children (Reasons para. 101) and that it had been careless in itsreview of the
probation officer’s qualifications. He similarly found that the evidence did not
support B.M.G.’s claim of breach of fiduciary duty.

[37] B.M.G. challengesthejudge' s critical findings that the Province did not and
could not reasonably have known what the probation officer was up to at the time
he was assaulting B.M.G. and that it did not fail inits duty of loyalty to the
children under its supervision. B.M.G. submitsthat the trial judge erred in
reaching these conclusions because he misapprehended and ignored some
evidence, rejected some testimony he ought to have accepted and failed to draw
adverse inferences against the Province from the absence of documentation and its
failure to call awitness.

(b.) Standard of review:

[38] All of these points relate to the judge’s factual findings. Such findings are
reviewed on appeal for “palpable and overriding” error. We may intervene only if
the judge made a clear error that affected the result: Housen v. Nikolaisen, [2002]
S.C.J. No. 31 (Q.L.), [2002] 2 S.C.R. 235; Davison v. Nova Scotia Gover nment
Employees Union, 2005 NSCA 51, 231 N.S.R. (2d) 245, [2005] N.S.J. No 110
(Q.L.) (C.A)) at paras. 62 - 64.

(c) Analysisof the cross-appeal issues:

[39] B.M.G. asked the judge to infer that the Province knew or suspected
something was wrong with Lalo, but failed to investigate or supervise him
adequately. B.M.G. argued that these failures showed that the first duty of loyalty
was to protect the government from embarrassment rather than to protect children
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on probation from abuse. B.M.G. pointed to two matters in support of his position.

[40] First, B.M.G. submitsthat the judge failed to infer that the Province either
suspected or was actually aware of Lalo’s abuse. This inference should have been
drawn, B.M.G. says, from the unexplained transfer of Lalo in 1975, the absence of
documentation about it and the failure of the Province to call asawitness an
official who was likely involved. B.M.G. also says that the judge misapprehended
or otherwise mishandled the evidence of various witnesses in relation to the
transfer.

[41] Second, B.M.G. relies on evidence that Lalo was known to have assaulted
another boy, J. G., in 1976 and that the Province was aware of this. He submitson
appeal that the judge erred by rejecting Mr. G.’ s evidence.

(i.) Thetransfer - adverse inferences:

[42] B.M.G. contended that Lalo had been transferred because the Province was
aware of or suspected he had abused children under his supervision. The judge
concluded that the evidence did not support this view, saying that the inferences
B.M.G. urged him to draw were speculative. He concluded that, in light of all of
the evidence, an adverse inference could not be drawn from the absence of an
explanation for and relevant documentation concerning the transfer:

103 The Plaintiff also urged meto find that Lalo was transferred to the Halifax
Family Court in 1975 because he had been involved in inappropriate conduct with
one or more of the wards on his caseload in Dartmouth. There is no evidence that
such was the case. Counsel argued that document disclosure from the Defendant
offers no explanation for Lalo'stransfer. He argued that a transfer in the ordinary
course would be documented.

104 Inaddition, Counsel argued there was no documented evaluation of Lalo
from his district supervisor for the period starting in July 1974 to the date heis
transferred in Halifax, May 12, 1975. Counsel says the lack of documentation,
Lalo'stransfer and the missing evaluation is highly suspicious and that an adverse
inference ought to be drawn from the lack of documentation. Inferences, negative
or otherwise, cannot be drawn from mere suspicion. To hold otherwise would be
to equate inferring with speculating. There is ssmply no evidence to support an
adverse inference in this instance.
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105 Inshort, thereis no evidence from which one might infer that the
Defendant could have reasonably foreseen that Lalo would abuse the children on
his caseload. | am satisfied that the claim of negligence is not supported by the
evidence.

(Emphasis added)

[43] Itisnot for uson appeal to second guess that assessment on appeal. Thereis
no error of legal principle or any clear and determinative error of fact in the judge’s
assessment of thisissue.

[44] The same may be said, in my view, of the judge’ s refusal to draw an adverse
inference from the Province not calling Joan MacKinnon as a witness. She had
been the regional administrator for the Department of Social Services at the time
Lalo wastransferred. B.M.G. submitsthat the Province had indicated that Ms.
MacKinnon would be called. We are also told that B.M.G. had discovered Ms.
MacKinnon, had subpoenaed her to give evidence, but in the end did not call her.
The judge did not err in refusing to draw an adverse inference from the Province's
failureto call awitness which B.M.G. had discovered and subpoenaed but did not
call.

(ii.) Thetransfer - Mr. Joseph MacKinnon:

[45] B.M.G. submitsthat the judge erred in his interpretation of Mr. Joseph
MacKinnon’'s evidence. The judge found that Mr. MacKinnon believed that Lalo’s
transfer to Halifax had been routine and assumed that it had been part of a staff
shuffle arising from the opening of an office in Sackville. B.M.G. says that this
misstates Mr. MacKinnon’s evidence and that he, in fact, testified that it was
possible that Lalo had been transferred because of problems with his casel oad and
could not say whether or not the transfer was related to the opening of the
Sackville office.

[46] | cannot accept B.M.G.’ s position on this point. The judge fairly
summarized Mr. MacKinnon's evidence and grasped its essence. Thejudge saidin
hisreasonsthat “... as far as MacKinnon was concerned, the reason for Lalo’s
transfer ... wasroutine. Mr. MacKinnon recalled that at the time there had been a
new district office opened in Sackville which required the Department to redeploy
staff throughout the region. He assumed that Lalo’ s transfer was part and parcel of
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this redeployment.” (Reasons para. 87) Thisisafair summary of Mr.
MacKinnon’s evidence and certainly does not display any clear and determinative
error in the judge’ s assessment of that evidence. Mr. MacKinnon made it clear that
he did not remember why Lalo had been transferred, but that in conversation with
other retirees, he recalled the opening of the Sackville office. Ashesaidin his
testimony, he simply thought that the transfer might have been part of the
redeployment resulting from the opening of that new office. He was clear and
consistent in his testimony that he did not remember why Mr. Lalo had been
transferred and that he was aware of no difficulties with him that led to the transfer.
The judge did not err in his appreciation of Mr. MacKinnon's evidence.

(iii.) Previousassault by Laloon J. G.:

[47] B.M.G. claimed that the Province had been aware that Lalo had assaulted
another boy, J. G.. B.M.G.’s position is that the judge was wrong to reject Mr.
G.’sevidence. | disagree.

[48] J. G.isalife-long criminal. He testified that while he was on probation in
1976, Lalo had rubbed his leg and asked him if he had ever had sex with a man.
He claimed that his regjection of Lalo caused a commotion, that Mr. MacDonald
(another probation officer) and a police constable had rushed into the room and
that he told Mr. MacDonald what had happened. Mr. G. claimed, and Mr.
MacDonald confirmed in his evidence, that Mr. G. had been transferred to Mr.
MacDonald from Lalo’ s casel oad.

[49] Thejudge did not believe Mr. G.’s evidence. Mr. MacDonald, who testified
that he had been suspicious of Lalo, did not recall thisincident. The judge
reasoned that Mr. MacDonald would have remembered the incident, if it had
occurred, because of his suspicions of Lalo: reasons, paras. 75 - 77.

[50] B.M.G. saysthejudge made inconsistent assessments of Mr. MacDonald’s
evidence and failed to appreciate that his testimony corroborated Mr. G.’s.
Respectfully, | cannot agree.

[51] Thejudge accepted that Mr. MacDonald had heard rumours about Lalo’s
conduct and had, in effect, “spied” on him for anumber of weeks before being
satisfied that there was nothing untoward in his conduct. It istrue, as B.M.G.
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points out, that the judge had reservations about Mr. MacDonald’ s evidence that he
had heard rumours about Lalo from Mr. LaChance (who denied having heard any)
and had reported the rumours to Mr. McCarron (who had no recollection of hearing
them). The judge, however, was simply sceptical about Mr. MacDonald’s memory
of the source of the rumours and to whom he reported them, not about whether Mr.
MacDonald had suspicions of Lalo. The judge’ s scepticism on those points does
not at all undermine his conclusion: Mr. MacDonald, because of his suspicions
about Lalo, would have remembered the G. incident had it occurred. The judge did
not make inconsistent assessments of Mr. MacDonald' s evidence or make any

clear or determinative error in rgjecting Mr. G.”s evidence.

(iv.) Theduty of loyalty:

[52] Mr. MacKinnon, asenior official at the relevant time, testified that he
attempted to resolve complaints without going outside the Department. B.M.G.
submits that this “startling admission”, as B.M.G. describesit, should have led the
judge to conclude that the Department’ s loyalty was to the government and not to
the children under supervision.

[53] Thisignores some of therest of Mr. MacKinnon's evidence. He was clear
that if he had become aware of serious misconduct “ ...then of course [he would
have taken] action against the employee...”. The judge made no clear and
determinative error by failing to refer to Mr. MacKinnon's evidence about a
preference for resolving complaints in-house or in failing to draw the inference
from it that B.M.G. says ought to have been drawn.

(d) Conclusion respecting negligence and breach of fiduciary duty:

[54] Inmy respectful view, all of B.M.G.’ s attacks on the judge’ s findings of fact
must be rgjected. The judge did not err in concluding that the evidence did not
support findings of negligence or breach of fiduciary duty against the Province.

[55] B.M.G.'scross-appeal also seeksto uphold the judge’ s imposition of
vicarious liability on other grounds. As| would uphold the judge’ s imposition of
vicarious liability for the reasons he gave, it is not necessary for me to address
B.M.G.’ s submissions on this point in the cross-appeal.
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2. Disposition of the Cross-appeal:

[56] | would dismiss the cross-appeal.

B. TheAppeal:
1. Vicarious liability:
(&) Judge sreasons and appellant’ s submissions:

[57] Thejudge found that the Province, although free of fault, was vicariously
liable for Lalo’swrongful acts. Theterm “vicarious liability” refersto situationsin
which the law holds one person, who is free of personal fault, responsible for the
misconduct of another: John G. Fleming, The Law of Torts, 9th ed. (North Ryde,
N.S.W.:L.B.C. Information Services, 1998) at 409.

[58] Canadianlaw usesa“significant connection” test to decide whether an
employer should be vicarioudly liable for intentional and unauthorized wrongs by
its employees. Vicarious liability generally will be appropriate in relation to acts by
an employee“ ... where there is a significant connection between the creation or
enhancement of arisk [by the employer’ s enterprise] and the wrong that accrues
therefrom, even if unrelated to the employer’sdesires...”: Bazley v. Curry, [1999]
2 S.C.R. 534 at para. 41. Thissignificant connection test identifies situationsin
which the broad policy objectives of imposing vicarious liability — the provision of
an adequate and just remedy and deterrence of wrongful conduct — will be served.

[59] Thejudge found that the required significant connection was present in this
case and that imposing vicarious liability served the ends of providing aremedy to
B.M.G. and deterring wrongful conduct. He correctly relied on the relevant factors
set out by the Supreme Court in Bazley. Inthat case, the Court set out a non-
exhaustive list of factorsto guide the inquiry asto whether the required significant
connection existsin situations in which an employee has committed an intentional
tort, such as the sexual assault committed by Lalo in thiscase. Those factors
(which | will refer to as the Bazley factors) are:

(1.) the opportunity that the enterprise afforded the employee to abuse his
power;
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(2.) the extent to which the wrongful act may have furthered the
employer’sams, ...

(3.) theextent to which the wrongful act was related to friction,
confrontation or intimacy inherent in the employer’ s enterprise;

(4.) theextent of power conferred on the employeein relation to the
victim; and

(5.) thevulnerability of potential victimsto wrongful exercise of the
employee' s power: Bazley, para. 41.

[60] The appellant does not take issue with the judge’ s statement of the legal
principles. It submits, however, that he erred in applying the evidence to the first
and third of the Bazley factors and in concluding that imposing vicarious liability
would serve the policy goal of deterring future misconduct. In my view, these
submissions must be rejected.

(b.) Standard of review:

[61] The appellant’s challenge to the judge’ s application of the evidence to the
legal principles raises a question of mixed law and fact. That sort of questionis
reviewed on appeal for palpable and overriding error unless the alleged error may
be traced to an error of law which, of course, isreviewed for correctness: Housen
v Nikolaisen, supra at para. 36.

(c) Thefirst Bazley factor — opportunity:

[62] The appellant submits the judge erred in finding that its probation service
afforded Lalo the opportunity to abuse his power. It saysthat the office
arrangements for probation officers gave them little opportunity to engage in
inappropriate contact with the young people they were supervising. Probation
officers shared offices, the offices had windows and there were other people
around during normal office hours.
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[63] These submissions must fail, however, because they do not take into account
other important facts which the judge properly considered. The judge found that
probation officers had significant independence and broad discretion in carrying
out their responsibilities. Thisincluded the discretion to meet alone and after
hours with young persons: reasons, para. 127. He also found that Lalo took
advantage of this independence and discretion in order to molest B.M.G.
Significantly, the judge concluded that Lalo’ s assaults on B.M.G. occurred after
other staff had left for the day: reasons, para. 43. In short, the Province's probation
service gave Lalo independence and discretion in carrying out his duties and these
enabled Lalo to assault B.M.G. repeatedly.

[64] Thereisno palpable and overriding error in the judge’ s consideration of the
factor of opportunity.

(d.) Thethird Bazley factor — intimacy:

[65] Thejudge found that Lalo’swrongful acts“... were strongly related to the
psychological intimacy inherent in hisrole as a probation officer...” and that this
“... psychological intimacy encourages victim’'s submission to abuse and increases
the opportunity for abuse...”: reasons para. 145. The role of a probation officer, the
judge concluded, is to perform a rehabilitative function which involves discussing
intimate details of the young person’ s thoughts or experience. In performing this
role, Lalo was “keenly aware” of B.M.G.’ s situation that made him an “ideal
target” for his depredations: reasons para. 129. The judge aso found that Lalo
stood in a special position of trust with respect to the children on his casel oad
including, of course, B.M.G.: reasons para. 147.

[66] The appellant attacks these conclusions primarily on the basis that the term
“intimacy”, asit isused in the list of factors set out in Bazley, refersto physical
intimacy. Physical contact with a child, the appellant submits, was not part of a
probation officer’sjob. The appellant asks us to conclude, therefore, that the
judge’ s findings of psychological intimacy and trust were not germane to
consideration of “intimacy” in the Bazley sense.

[67] | cannot accept this submission. In my view, it isfounded on a
misconception about the law. Intimacy in this context is not limited to physical
intimacy. The Supreme Court made this clear in John Doev. Bennett, [2004] 1
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S.C.R. 436, S.C.J. No. 17 (Q.L.), noting that “... psychological intimacy
encourages victims' submission to abuse and increases the opportunity for abuse
... para. 29.

[68] Therewas no reviewable error in the judge’ s consideration of this factor.
(e) Thepolicy consideration of deterrence:

[69] After thejudge reviewed each of the Bazley factors relevant to the case, he
returned to the broad question of whether imposing vicarious liability would
further the underlying policy objectives of compensation and deterrence. His
conclusion was that imposing liability would provide effective compensation and
deter future wrongdoing as it would provide motivation to prevent similar conduct.

[70] The appellant challenges the conclusion in relation to deterrence. It submits
that the policy goal of deterrenceis not served by imposing liability on an
enterprise, such as a probation service, that serves a necessary public purpose and
that cannot reasonably avoid the risksinherent in providing the service. There was
no evidence, it submits, that there was any reasonabl e prospect of change or of a
possibility of reducing the risk of harm. The judge’ s error in his consideration of
deterrence, it is argued, should result in the finding of vicarious liability being set
aside.

[71] In my respectful view, these submissions are based on three
misunderstandings about the role of the policy consideration of deterrence in
deciding whether to impose vicarious liability. The appellant’ s submissions
incorrectly assume that deterrence must be served in every case before vicarious
liability may be imposed, they fail to appreciate the role of deterrence in the Bazley
analysis and they ignore general, as opposed to specific, deterrence.

[72] First, | disagree with the appellant’ s submission that if the policy
justification of deterrence iswesak, it follows that vicarious liability should not be
imposed. In my view, the imposition of vicarious liability does not require that in
each case the policy of deterrence would be served by doing so.
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[73] Thisview issupported by the fact that the vicarious liability doctrine does
not rest on any single policy rationale; rather, as LaForest, J. said in London
DrugsLtd. v. Kuehne & Nagd International Ltd., [1992] 3 S.C.R. 299 at p.
336, “the vicarious liability regime is best seen as a response to a number of policy
concerns.” It follows that a particular policy concern, such as deterrence, may not
strongly support imposition of liability in each case.

[74] Thisisalso clear in para. 37 of Bazley. The Chief Justice described in that
paragraph the underlying policies as “allocation of the consequences of the risk
[i.e. fair compensation] and/or deterrence.” They may therefore be alternative
rather than cumulative considerations. Similarly, in John Doe v. Bennett, supra,
the Chief Justice made it clear that deterrence is a consideration, not a requirement:

20 ... Vicariousliability isbased on the rationale that the person who puts a
risky enterprise into the community may fairly be held responsible when those
risks emerge and cause loss or injury to members of the public. Effective
compensation is agoal. Deterrence is also a consideration. The hopeis that
holding the employer or principal liable will encourage such persons to take steps
to reduce the risk of harm in the future. Plaintiffs must show that the rationale
behind the imposition of vicarious liability will be met on the factsin two
respects. First, the relationship between the tortfeasor and the person against
whom liability is sought must be sufficiently close. Second, the wrongful act must
be sufficiently connected to the conduct authorized by the employer. Thisis
necessary to ensure that the goals of fair and effective compensation and
deterrence of future harm are met: K.L.B., supra, at para. 20.

(Emphasis added)

[75] It followsthat, contrary to the appellant’ s submission, vicarious liability may
be appropriately imposed even if the policy justification of deterrence is not strong
in the particular case.

[76] Second, the Bazley factorsidentify situations in which imposing vicarious
liability serves the underlying policy objectives of fair compensation and
deterrence. Thisisclear in Bazley itself, where the Chief Justice, speaking for a
unanimous Court, said:

37 Underlying the cases holding employers vicariougly liable for the
unauthorized acts of employeesisthe ideathat employers may justly be held
liable where the act falls within the ambit of the risk that the employer's enterprise
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creates or exacerbates. Similarly, the policy purposes underlying the imposition of
vicarious liability on employers are served only where the wrong is so connected
with the employment that it can be said that the employer has introduced the risk
of thewrong (and is thereby fairly and usefully charged with its management and
minimization). The question in each case is whether there is a connection or
nexus between the employment enterprise and that wrong that justifies imposition
of vicarious liability on the employer for the wrong, in terms of fair allocation of
the consequences of the risk and/or deterrence.

(Emphasis added)

[77] Thethreshold for imposition of vicarious liability for intentional tortsin
cases not governed by authority is the significant connection test. The questionis
whether the employer, “.... however innocently, [has] introduced the seeds of the
potential problem into the community, or aggravated the risks that were already
there... if its enterprise materially increased the risk of the harm that happened.”:
Jacobi v. Griffiths, [1999] 2 S.C.R. 570 at para. 67. The strength of the
underlying policy considerations of compensation and deterrence in the particul ar
case will influence how strictly the significant connection test will be applied.
However, even where the policy basis for imposing vicarious liability appears
weak in a particular case, vicarious liability may nonethel ess be imposed provided
that the Bazley factors are applied with “appropriate firmness.”: Jacobi at para. 78
(emphasis added).

[78] Here, thejudge, in my view, applied the significant connection test with
appropriate strictness. All of the relevant factors pointed to the existence of that
significant connection. Asthe judge summed it up, “The ... operation of a
probation service substantially enhanced the risk which lead to the wrongs
[B.M.G.] suffered. It provided Lalo with great power in relation to the vulnerable
victims (including B.M.G.) and with the opportunity to abuse that power. A strong
and direct connection is established between the conduct of the enterprise and the
wrongs doneto [B.M.G.].”: reasons, para. 146. The fact that all of these
considerations pointed unambiguously to the required significant connection
provided a basis to conclude that the underlying policy objectives of compensation
and deterrence were appropriately served by imposing vicarious liability.

[79] Third, the appellant’ s submission wrongly focusses only on specific
deterrence of the particular defendant. The way the judge phrased his conclusion
respecting deterrence may have invited this approach. However, and with respect,
thisistoo simplistic an understanding of deterrence as an underlying policy goal.
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Deterrence must be understood not only in specific, but also, in general terms. As
the Chief Justice put it in John Doe v. Bennett at para. 20: “The hope is that
holding the employer or principal liable will encourage such persons to take steps
to reduce the risk of harm in the future.” (emphasis added). Just as deterrenceis
not the only policy to be considered, the specific deterrence of the particular
defendant is not the only aspect of deterrence that isrelevant. The broader impact
on all “such persons’ may be taken into account.

[80] | disagree with the appellant’ s submission that there must be evidence before
the court showing that, at the time of trial, changes to the operation which could
reduce risk remain to be made. Deterrence in this context is not simply concerned
with the employer’ s systems and policies, but also with their enforcement on a day-
to-day basis. Bazley at para. 33.

[81] Inmy view, thejudge did not err in finding that the policy consideration of
deterrence would be served by imposing vicarious liability on the Province for the
on-the-job conduct of its probation officers in the circumstances of this case.

(f.) Conclusion concerning vicarious liability:

[82] | would dismissthe Province' s appeal from the judge’s finding that it was
vicarioudly liable.

2. Expert Evidence:

[83] Thejudge permitted B.M.G. to call two expert withesses to give opinion
evidence, Dr. Charles Hayes and Ms. Cara Brown. The appellant says that the
judge erred by failing to properly evaluate the admissibility of this expert evidence
and by admitting and giving it undue weight. For the reasons that follow, |
disagree.

(a) Dr.Hayes:

(i.) Theappellant’s position:
[84] The appellant called no expert evidence at trial, choosing instead to try to

exclude or discredit B.M.G.’s expert evidence. The judge found these effortsto
have been monumentally unsuccessful. On appeal, the appellant advances much
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the same arguments as found so little favour with the trial judge, contending the
judge failed to properly evaluate the admissibility of this evidence. The core of
this submission is the contention that Dr. Hayes' opinion was based on afactual
picture that was so incomplete and at variance with the trial evidence that it was of
no value. The judge failed, the appellant submits, to evaluate the sufficiency of
facts on which Dr. Hayesrelied.

[85] | cannot accept these submissions. | agree that the judge did not address all
of the aspects of the legal test for admissibility in arote-like fashion. However,
once the appellant’ s central contention about the facts was disposed of — and the
judge dealt with that in detail — it is apparent that the evidence readily meetsthe
test. The judge carefully considered the differences between the facts as he found
them and the facts as Dr. Hayes understood them when formulating his opinion.
The judge concluded the differences were not so fundamental as to deprive Dr.
Hayes evidence of real value. Rather than excluding the evidence, the judge
properly took those differences into account in assessing the weight he gavetoit.

(ii.) Dr. Hayes evidence:

[86] Dr. Hayes, apsychologist of some 30 years experience, was called to opine
on two matters: the current level of B.M.G.’s psychological health and the likely
sequelae from the sexual assaults. In hiswritten report, Dr. Hayes noted that “ ...
considerable psychological turmoil and fear is generated through rape...” and that
“Mr. Lalo not only raped [B.M.G.] but ... also used intimidation and anger to
further control the boy. These additional negative emotional features would likely
have the effect of heightening [B.M.G.’ 5| emotional reactions.”

[87] Dr. Hayes concluded that: (1.) there had been a* marked disturbance of
[B.M.G.’g] life" because of the symptoms flowing from the sexual abuse; (2.)
B.M.G. “remains haunted by his past”; (3.) he continues to experience some of the
typical symptoms associated with the experience of an extreme traumatic stress;
and (4.) “family discord and alienation would not produce such symptoms”. Dr.
Hayes elaborated on these conclusionsin his oral testimony, noting that both a
traumatic abusive situation in the home and the sexual abuse by Lalo could
contribute to the symptoms.

(ili.) Thejudge s decision:
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[88] Thejudge addressed the admissibility of this evidence in two places, during
the qualification phase of the testimony at trial and in his written reasons following
trial.

[89] During the qualification phase of Dr. Hayes' testimony, the appellant
objected to his qualifications to opine on causation. The objection was based on
the argument that causation depends on the subjective reporting of the patient asto
the triggering event. The judge, who of course was aware that the facts about the
abuse by Lalo were not disputed, overruled that objection. He reasoned that
“diagnosis and causation are inextricably linked and it would really not be possible
for [Dr. Hayes] to give opinion evidence on diagnosis unless he could get into
causation because ... as | understood one of the first things you haveto dois
identify the triggering event in order to make the diagnosis.”

[90] Inclosing submissions at trial, the appellant argued that Dr. Hayes
testimony did not meet the threshold admissibility requirements of relevance and
necessity. Thisargument primarily was that the facts on which Dr. Hayes reached
his opinion were both incomplete and inaccurate. The judge considered and
rejected this argument in his written reasons. He concluded that hewas*...
satisfied that Dr. Hayes had enough information, along with the well recognized
tests he administered, to enable him to render his professional opinion. To the
extent that the information was misleading or incomplete, the issue is weight and
not admissibility.” (Reasons para. 94)

(iv.) Analysisof appellant’s submissions:

[91] On appeal, the appellant mainly repeats the arguments made at trial, adding
that the judge failed to carry out the required admissibility analysis because he did
not make explicit rulings that the evidence met the legal requirements for
admission.

[92] | turnfirst to the required admissibility analysis. Expert opinion evidenceis
admissible if it meets the four criteriaset out in R. v. Mohan, [1994] 2 S.C.R. 9.
The evidence must berelevant. Thisis assessed by considering itslogical
relevance as well as balancing its costs and benefits to determine whether its value
is outweighed by countervailing considerations. The evidence must also be
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necessary in the sense that ordinary persons are unlikely to form a correct
judgment on the matter without the assistance of an expert. In addition, evidence
cannot be necessary if it does not meet a standard of threshold reliability. The
evidence must not be excluded by any other exclusionary rule and be given by a
properly qualified expert.

[93] The appellant submits that the judge failed to analyze the admissibility of
Dr. Hayes' evidence according to the Mohan criteria. While the judge did not
work through the M ohan factors as a checklist, he adverted to the appellant’ s
central contention that Dr. Hayes did not have an adequate factual basisto reach an
opinion worth considering. | will return to that point in amoment. In my view,
once that factual argument is disposed of, it is apparent that the other M ohan
requirements were satisfied in the circumstances of this case.

[94] Thereisno argument that the evidence should have been excluded under
some other exclusionary rule. Asfor the requirement for a properly qualified
expert, the judge rejected the appellant’ s challenge to Dr. Hayes' qualifications and
did not err in doing so. Turning to necessity, Dr. Hayes administered a battery of
psychological tests and reviewed previous psychiatric and psychological notes
concerning B.M.G. An untrained person is unlikely to draw the correct inferences
from thisinformation. The expert testimony was in that sense necessary. Asthe
judge noted, the tests that were administered were “well-recognized” and thereis,
in my view, nothing in the record to suggest that Dr. Hayes evidence did not meet
the required standard of threshold reliability.

[95] The appellant’s objections on the basis of relevance, necessity and reliability
are ssmply other ways of making the point about the allegedly inadequate factual
basis of Dr. Hayes' opinion: the inadequate and incorrect factsrelied on by Dr.
Hayes make his evidence insufficiently relevant to be necessary or, with respect to
causation, reliable. To address this contention, it will helpful first to set out the
applicable principles and then to evaluate the appellant’ s submissions in detail.

[96] Experts may testify about all of the facts they rely on in reaching their
opinions. The fact-finder, however, must take care to distinguish between facts
recounted by the expert in order to set out the basis of the opinion and facts which
have been proven to exist. Thetrier of fact may only rely on the latter. (Thereisa
distinction in this regard between evidence that an expert obtains and acts on
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within the scope of his or her expertise and evidence that an expert obtains from a
party about a matter directly inissue, but | do not think thisis particularly relevant
to theissues at hand: R. v. SA.B.,[2003] 2 S.C.R. 678 at para. 62.)

[97] An expert’ sreliance on such things as unproven facts obtained from a party
about matters directly in issue may adversely affect the weight given to the
evidence. When there is no evidence to prove the facts on which the expert relies,
the opinion is entitled to no weight and should be excluded as irrelevant: R. v.
Lavallee, [1990] 1 S.C.R. 852 per Sopinka, J. at pp. 898-900. These situations,
however, will be rare. Unless the opinion is based entirely on suspect, unproven
facts, the question generally will be the weight of the evidence, not its
admissibility. As Sopinka, J. observed in Lavallee at p. 900:

.. it must be recognized that it will only be very rarely that an expert's opinion
is entirely based upon such information, with no independent proof of any of it.
Where an expert's opinion is based in part upon suspect information and in part
upon either admitted facts or facts sought to be proved, the matter is purely one of
weight. In thisrespect, | agree with the statement of Wilson J. at p. 896, as
applied to circumstances such as those in the present case:

... aslong as there is some admissible evidence to establish the
foundation for the expert's opinion, the trial judge cannot
subsequently instruct the jury to completely ignore the testimony.

(Emphasis added)

[98] Inmy view, thisprinciple isimportant in considering the appellant’s
submission concerning the factual basis of Dr. Hayes' report. Thiswas not a case
in which there was no admissible evidence reflecting the facts on which Dr. Hayes
relied. Rather, it was a situation in which his opinion relied on many facts, some
of which were proved and others of which were not. Further, there were additional
facts of which he was not aware. Thus, as set out by Sopinka and Wilson, JJ. in

L avallee, the matter was “purely one of weight.” The judge approached Dr.
Hayes evidence in precisely that manner and, in my view, did not err in doing so. |
will refer briefly to the appellant’ s specific submissions on this topic.

[99] Dr. Hayes, saysthe appellant, was not aware of the magnitude of the
turmoil in B.M.G.’ sfamily and school life before he encountered Lalo, of B.M.G’'s
educational attainments or his high-functioning in adulthood and of his reported
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drug or alcohol abuse. The appellant’s position at trial and on appeal isthat Dr.
Hayes did not know these things because B.M.G. did not tell him; instead, B.M.G.
“directed the focus away from the family and towards Lalo.”

[100] Thejudge flatly rejected the appellant’ s contention that B.M.G. had set out
to deceive Dr. Hayesin thisway. The judge said:

(Reasons, para. 93)

... | do not accept, however, that the history BMG gave to Dr. Hayes was
calculated to deceive. BMG’s perception was that Dr. Hayes was hired to assess
the impact of the Lalo assaults. Accordingly, BMG focussed [sic] ontheLao
assaults.

(Reasons, para. 98)

| do not think that BMG set out to deceive Dr. Hayes but clearly BMG’ s focus
was the preparation of thislawsuit and therefore the events involving Lalo.

(Reasons, para. 99)

Quite aside from preparation for the lawsuit, BMG would naturally emphasize
what had to have been by far the most traumatic experiences of hisyoung life.

[101] These are findings of credibility which are accorded great deference on
appeal. The appellant has shown no basis to interfere with them.

[102] The appellant’ s approach to this issue seems to me to overlook the obvious
but critically important points that Lalo’s abuse, including anal rape of B.M.G.,
was not in doubt and that Dr. Hayes was of the view that such abuse would be
sufficient in itself to result in the symptoms picture that emerged in his assessment.
Asthejudge put it in his consideration of the fact that Dr. Hayes was not fully
aware of the B.M.G. abusive home life, that matter “... pale[d] by comparison to
being anally raped by a person such as Mr. Lalo”: reasons para. 99.

[103] The appellant submits that Dr. Hayes was misinformed about the extent of
B.M.G.’suse of alcohol or drugs. The judge carefully considered this argument
and the evidence and made findings of fact that were virtually identical to the facts
relied on by Dr. Hayes: reasons para. 39. Asfor B.M.G.’s educational attainments
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and vocational opportunities, the judge took into account in weighing Dr. Hayes
evidence that he had not been fully aware of the extent to whichB.M.G.’s
schooling had been compromised prior to the events with Lalo and undertook a
detailed review of B.M.G.’ s vocational history: reasons, paras. 99, 24-40. The
judge concluded that these matters went to the weight of Dr. Hayes' testimony and
not to its admissibility. He did not err in doing so.

[104] The question of relevance, as the appellant notes, includes both logical
relevance and a*“ cost benefit analysis’: R. v. Mohan, supra at pp. 20-21; Bellam
v. Li, [2002] N.S.J. No. 284 (Q.L)(S.C)); R. v. K.A. (1999), 45 O.R. (3d) 641
(C.A)); application for leave quashed [2000] S.C.C.A. No. 16. The “cost-benefit”
analysis required by the Mohan test is one of balancing. Thelist of factors
provided by Charon, J.A. (as shethen was) in K.A. ishelpful inthisregard. As
she wisely pointed out at para. 76, this balancing process is hecessarily case
specific; the probative value of proposed evidence and its potential prejudicial
effect can only be assessed in the context of aparticular trial. Admissibility inthis
respect is not a matter of precedent.

[105] Having reviewed the record, | do not accept that the judge erred either in his
understanding of the legal principles or in his application of them to the evidence.
He paid careful attention to the differences between the facts Dr. Hayes relied on
and the facts as they appeared at trial. He placed Dr. Hayes' evidencein the
context of al of the evidence a trial. There isno basis to interfere with the balance
the judge struck in this case.

[106] Whileit might, in hindsight, have been better had the judge elaborated
further on his conclusions about admissibility, the appellant’ s submissions that this
evidence should have been excluded because it did not meet the requirements of
relevance, necessity and reliability are not supported by the record and must be
rgjected. Thejudge dedlt in detail and correctly with the appellant’s central
contention concerning the factual basis of Dr. Hayes evidence. Thejudge did not
err in admitting it or in assessing its weight.

(b.) CaraBrown:

[107] Ms. Brown isaforensic economist. Her qualifications to give evidence
about the quantification of loss of income claims were (and are) not disputed. She



Page: 30

filed awritten report and testified about what B.M.G.” sloss of income would be
based on various assumptions about his career path and his actual earnings.

[108] The appellant objected to her testimony at trial on the basis that it was
neither relevant nor necessary because some of “... the key assumptions for that
opinion tie right back into the problematic opinion and report of Dr. Hayes...” and
therewas“... noindication [B.M.G.’s] level of education was impacted by the
assaults.” The judge addressed these submissionsin hiswritten reasons. He
concluded that “[i]n light of [his] acceptance of Dr. Hayes findings, the
Defendant’ s objection largely disappears.”

[109] On appeal, the appellant repeats the submissions it made at trial, adding the
complaint that the judge did not evaluate the relevance or necessity of the
evidence. | do not agree, for two reasons.

[110] First, thejudge did not rely to any extent on Ms. Brown’s opinions or
calculations. Rather, he simply took some of the Statistics Canada data and
calculations that she presented as a rough starting point for assessing B.M.G.’s|oss
of income claim. Even the appellant recognizes how little use the judge made of
Ms. Brown’s evidence, noting in its factum that he made “... little or no use of it

[111] Second, | agree with the judge that his rejection of the appellant’ s objections
to Dr. Hayes opinions largely disposed of the objections to the factual basis of Ms.
Brown'’ s report and testimony. The appellant’s main point was and is that Ms.
Brown based her calculations on the assumption that the Lalo assaults had serious
and lasting impact on B.M.G.’sincome and income potential. The judge found
that was the case. It followsthat Ms. Brown’s evidence, while using a number of
assumptions which the judge did not accept, was sufficiently responsive to the
facts as the judge found them. Asaresult, the substance of the appellant’s
objections failed. Once again, the appellant chose not to adduce any expert
economic evidence of its own.

[112] The appellant submitsthat Ms. Brown’s calculations “ appear to have
distorted the magnitude of thetrial judge’'s “fair and reasonable award” for |oss of
income.” (Emphasisin original) Thisis acurious submission in light of the
appellant’ s view that the judge made little or no use of these calculations. In any
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event, | see nothing in the judge’ s reasons to support this position. The judge
concluded, on all of the evidence, that the Lalo assaults had a substantial impact on
B.M.G.’ s education and career path. He then used some of the information
provided by Ms. Brown as a starting point to assist him in translating that finding
into adollar amount. Whether the award is wrong, either because the judge erred
in drawing the inference of causation or because the amount isinordinately high,
are questions | will address later in my reasons. | do not accept the proposition that
the large numbersin Ms. Brown’s report, in some unexplained manner, infected
the judge’ s assessment of the claim.

(c.) Conclusion about expert evidence:

[113] In my view, thejudge did not err in his admission or use of the expert
evidence.

3. Damages - Non-pecuniary loss:

[114] The appellant attacks the judge’s award of damages for non-pecuniary |oss.
It is submitted that the judge identified the wrong range of damages and that, asa
result, his award is so inordinately high as to be wholly erroneous. | cannot agree.

(a) Tria judge s decision and appellant’ s submissions:

[115] The judge awarded non-pecuniary damages, including aggravated damages,
of $125,000.00. He determined that the appropriate range of such damagesin this
case was between $125,000.00 and $250,000.00. He found that the Lalo assaults
caused and continued to cause a marked disturbance in B.M.G.’slife. Thejudge
said:

171 Theimpact of the Lalo assaults on BMG isimpossible to measure with
precision. In particular, the impact on a 14 year old child of being anally raped by
afully grown man defies assessment. As | have noted above, Dr. Hayes, the
psychologist, made a diagnosis of "Post Traumatic Stress Disorder in partial
remission. Chronic". Dr. Hayes noted that despite the sexual abuse, BMG has a
good ahility to function but suffers from some alienation.

172  Asl have also noted, Dr. Hayes determined that the abuse BMG
experienced at the hands of Lalo would be sufficient in itself to result in the
symptoms seen on his assessment. Dr. Hayes noted that BMG continues to suffer
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from the intrusive and avoidant components of PTSD to thisday. BMG's
symptoms are, according to Dr. Hayes, "clearly chronic". Dr. Hayes says that
BMG remains haunted by his past and continues to have self-esteem concerns.
The symptoms of PTSD have caused a marked disturbancein BMG'slife. | am
satisfied that they continue to do so. Despite Dr. Hayes opinion, | believe that
some of BMG's psychological difficulties are partly attributable to his abusive
home life.

173  On the other hand, BMG has not suffered some of the more debilitating
consequences seen in some of the cases. For example, he does not suffer from
erectile dysfunction nor has he succumbed to substance abuse.

174 | have also considered that Lalo was in a position of trust at the time the
sexual assaults occurred. A further aggravating factor would be the age
difference, that is, a mature adult male versus a 14 year old child victim. The
assaults in question were of relatively short duration but the nature of the assaults
(especially the anal rape) is an obvious aggravating factor.

[116] The appellant submits that the judge erred in setting the appropriate range of
damages and says that instead, that range should have been between $50,000.00
and $75,000.00. The appellant also attacks the judge’ s reliance on Dr. Hayes
report in the assessment of non-pecuniary damages.

[117] | have addressed the judge’ s reliance on Dr. Hayes' report earlier. The
guestion now is whether the judge erred in assessing non-pecuniary damages at
$125,000.00 because he applied the wrong range of damages and awarded an
excessive amount.

(b.) Standard of review:

[118] Thejudge' s assessment of non-pecuniary damages may only be set aside or
varied on appedl if he erred in legal principle or arrived at an amount that is so
inordinately high that it is awholly erroneous estimate of the compensation to
which B.M.G. should be entitled: see, e.g. Nancev. British Columbia Electric
Railway, [1951] A.C. 601.

(c) Non-pecuniary damages - the range:

[119] The appellant complains that the damages awarded are excessive, are outside
an acceptable range and that the judge identified the wrong range of damages. To
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address this submission, it will be helpful first to review the principlesrelating to
non-pecuniary damages in cases of this nature, the factors relevant to determining
an appropriate range of damages and then to return to the question of whether the
judge identified an appropriate range of non-pecuniary damagesin this case.

(i)  General principles.

[120] In my view, we should take afunctional approach to the assessment of non-
pecuniary damages in cases of sexual battery. This approach takes account of the
capacity of the award to provide solace for the victim, to vindicate the victim’'s
physical autonomy and dignity and, through an award of aggravated damages, to
take account of the humiliating and degrading nature of the defendant’ s conduct.

(ii.)  The nature of non-pecuniary compensation:

[121] Non-pecuniary damages are not compensatory in the usual sense; they do
not attempt to compensate for the loss of something with a money value: see, e.g.
Lindal v. Lindal, [1981] 2 S.C.R. 629. Instead, the damages provide some
substitute for what has been lost even though what has been lost cannot be valued
meaningfully in financial terms. Itisin that sense that they are compensatory.

[122] Inthisliestheinherent difficulty of assessing non-pecuniary damages.
Money is no meaningful substitute for the loss of such things as dignity, personal
autonomy, self-esteem and self-confidence. That might lead to two quite different
approaches to assessing non-pecuniary damages. One would be to say that the
attempt to put a money value on such thingsis simply futile and should be
abandoned. No money should be awarded because what has been lost is not
capable of being measured in money. However, and contrary to that view, it might
be said that no amount of money, however large, would be enough to provide a
substitute for losses of this nature. It might follow that only very substantial
awards could properly recognize the redlity of theloss. This dilemmawas
eloguently expressed by (then) Justice Dicksonin Andrewsv. Grand & Toy
Albertaltd., [1978] 2 S.C.R. 229 at 261

... Thereis no medium of exchange for happiness. There is no market for
expectation of life. The monetary evaluation of non-pecuniary lossesisa
philosophical and policy exercise more than alegal or logical one.
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The learned judge continued that: “[t]he award must be fair and reasonable,
fairness being gauged by earlier decisions; but the award must also of necessity be
arbitrary or conventional. ...".

(ili.) Towardsa functional approach:

[123] Thelaw hasresolved this dilemmain personal injury cases by taking a
functional approach to the award of non-pecuniary damages. This approach
requires that non-pecuniary damages serve an identifiable, rational purposes, such
as providing alternative sources of satisfaction or solace: see, e.g. Lindal at p. 638;
Abbott v. Sharpe, 2007 NSCA 6, [2007] N.S.J. No. 21 (Q.L.)(C.A.) at paras. 118
- 125. The amount of the award, therefore, does not depend alone on the
seriousness of the physical injury. It must take into account the extent to which the
award will serve some rational purpose in the particular circumstances of the
victim. Aswas said in Thornton v. Board of School Trustees of School District
No. 57 (Prince George), [1978] 2 S.C.R. 267 at 284, an award must be adjusted
“... to meet the specific circumstances of the individual case.”

[124] One must, of course, be very careful in transplanting the damages principles
relating to personal injuries suffered in accidents to the injuries suffered in sexual
battery. Nonetheless, it seems to me that the broad outlines of the functional
approach ought to be applied to awarding non-pecuniary damages in cases of this
nature: see, for example, Doev. O’ Dell (2003), 230 D.L.R. (4th) 383 (Ont. Sup.
Ct. J) at paras. 276 - 277. In applying the functional approach, one must have due
regard to the nature of the injury and the purposes of a non-pecuniary award in
relation to that injury.

[125] The main heads of non-pecuniary lossin traditional personal injury actions
are pain and suffering, loss of expectation of life and loss of enjoyment of life. The
functional approach requires that non-pecuniary damages be measured in part by
their capacity to provide solace or substitutes for these losses.

[126] In other contexts, non-pecuniary damages serve other or additional purposes.
In defamation cases, for example, general damages vindicate the victim’'s
reputation, thereby affirming to the community the victim'’s personal privacy and
dignity: Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 at para.
166. Defamation, after all, is not simply an attack on a person’s good reputation.
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AsCory, J. putitin Hill at para. 121, “... The publication of defamatory comments
constitutes an invasion of the individual’s personal privacy and is an affront to that
person’sdignity.” It follows that one function of the non-pecuniary damages
award in defamation is to demonstrate that those rights are deeply valued and have
been vindicated.

(iv.) The function of non-pecuniary damages in sexual battery cases:

[127] Inthe context of sexual assault and battery, the cases have recognized that
there are fundamental, although intangible, interests at stake: the victim’ s dignity
and personal autonomy. Thus, the award of damages should take a functional
approach in relation to these interests in addition to the more familiar ones of pain,
suffering and loss of enjoyment of life.

[128] Thereisno doubt that sexual battery constitutes a deep affront to the
victim'sdignity. In Norbergv. Wynrib, [1992] 2 S.C.R. 226 at 265, L aForest, J.
echoed the words of Cory, J. in R. v. McCraw, [1991] 3 S.C.R. 72 that “[i]t is hard
to imagine a greater affront to human dignity than non-consensual sexual
intercourse.” To the same effect, Cory, J. said in R. v. Osolin, [1993] 4 S.C.R. 595
at 669, that “[i]t cannot be forgotten that a sexual assault is very different from
other assaults. It istrue that it, like all the other forms of assault, is an act of
violence. Yet it issomething more than asimple act of violence .... It is an assault
upon human dignity.”

[129] The law also recognizes one of the purposes of the law of battery isto
protect the individual’s physical autonomy. AsMcLachlin, J. (as she then was)
observed in Non-Marine Underwriters, Lloyd’s of London v. Scaler a, [2000] 1
S.C.R. 551 at paras. 10 and 14, battery isaviolation of the victim’sright to
exclusive control of hisor her person. The battery constitutes a violation of the
victim’s bodily integrity and the loss isidentified with the victim’s personality and
freedom. Most importantly, victims of such attacks, and “... those who identify
with them tend to feel resentment and insecurity if the wrong is not compensated.”:
para. 14.

[130] It follows from this, in my view, that an important function of the non-
pecuniary damage award in a case of sexual battery is to demonstrate, both to the
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victim and to the wider community, the vindication of these fundamental, although
intangible, rights which have been violated by the wrongdoer.

[131] Another important aspect of the non-pecuniary damages award in sexual
battery cases is the element of aggravated damages. AsLaForest, J. saidin
Norberg at p. 263, “ ... [alggravated damages may be awarded if the battery has
occurred in humiliating or undignified circumstances.” These damages are
compensatory and are assessed “taking into account any aggravating features of the
case and to that extent increasing the amount awarded.” An award of aggravated
damages must consider not only the effect of the wrong on the victim, but the
nature of “... the entire conduct of the defendant...”: Hill at para. 189. (I should add
that there has been no suggestion in this case that aggravated damages arising from
the nature of the wrong-doer’ s conduct may not, in a sexual battery case, be
awarded against a party who, like the Province in this case, is vicarioudly liable for
that misconduct: see, for example, Doev. O’ Dell at para. 279).

[132] In my view, an award of non-pecuniary damages in sexual battery cases
ought to take into account the functions of the award. These are to provide solace
for the victim’s pain and suffering and loss of enjoyment of life, to vindicate the
victim’s dignity and personal autonomy and to recognize the humiliating and
degrading nature of the wrongful acts.

(v.) Factorsto be considered:

[133] The courts have developed a non-exhaustive list of factors which may be
considered in fashioning a non-pecuniary damages award in cases of sexual

battery. These factors assist in making an award that serves the proper functions of
non-pecuniary damages in sexual battery cases.

[134] The Supreme Court in Blackwater v. Plint, [2005] 3 S.C.R. 3 at para. 89
approved the factors consider by the trial judge in that case: W.R.B. v. Plint,
[2001] B.C.J. No. 1446 (Q.L.)(S.C.) at para. 398 ff. Theseinclude:

> the circumstances of the victim at the time of the events, including
factors such as age and vulnerability;
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> the circumstances of the assaults including their number, frequency
and how violent, invasive and degrading they were;

> the circumstances of the defendant, including age and whether he or
shewasin aposition of trust; and

> the consequences for the victim of the wrongful behaviour including
ongoing psychological injuries.

[135] Consideration of these factors, in my view, will assist in determining an
appropriate amount of non-pecuniary damages to serve the functions of providing
solace for the pain, suffering and loss of enjoyment of life flowing from the
assaults, of demonstrating vindication of the victim'’ s rights of personal dignity and
individual autonomy and, with regard to aggravated damages, of appropriately
recognizing the humiliating and undignified nature of the defendant’ s conduct.

(vi.) Determining an acceptable range of damages:

[136] All of that said, an acceptable range of damages must be identified.
Recognizing that any figure will of necessity be “arbitrary or conventional”, it
must also be “fair and reasonable, fairness being gauged by earlier decisions.”
(Andrews at 261; see also Blackwater (SCC) at para. 89). Thus, the assessment
proceeds by what has been referred to as a* horizontal comparison”, that is, by
determining from the case law arange of acceptable awards and then placing the
present case within that range.

[137] That brings me to the appellant’ s argument in this case. Its position is that
the judge erred in relying on the two cases he did, Doev O’ Déll, supra and J.R.S.
v. Glendinning (2004), 237 D.L.R. (4th) 304, [2005] O.J. No. 285 (Q.L.) (Ont. Ct.
J.) in setting the appropriate range of damages.

[138] How does the court determine an appropriate range of damages?

[139] First, the court must identify the important characteristics of the casein
order to define the types of cases that should be considered in establishing the
range. Thejudge here looked to cases of severe and continuing abuse, often of a
child by an adult in a position of trust and which caused or contributed to extended,
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ongoing negative effects on the victim. That, in my view, was the appropriate sort
of case with which to compare this one. The abuse here extended over a period of
weeks, included anal rape, was committed by a probation officer on a child under
his supervision and was found to have resulted in and to continue to contribute to a
marked disturbance in B.M.G.’slife.

[140] The second step isto review the cases of this sort and determine the range of
awards which have been made. In my view, the analysesin the O’ Dell and
Glendinning judgments amply support the conclusion that the range in these sorts
of casesisroughly between $125,000 and $250,000. In O’ Dell, Swinton, J.
referred to awards in cases of ongoing sexual abuse ranging from $85,000 to
$200,000 in the years 2001 - 2003. In Glendinning, Kerr, J. reviewed a number of
authorities and concluded that in 2004 dollars the range was between $125,000 and
$250,000.

[141] A rangeinthisareais also supported by the judgment of the Supreme Court
of Canadain Plint. The Court upheld the trial judge’ s award of non-pecuniary
damages, including aggravated damages, of $145,000 (in 2001; approximately
$160,500 in 2006 dollars). The Court noted that the trial judge had “... referred to
numerous decisions of asimilar nature, in order to arrive at afair figure.” (para.
89). Itisinstructive to briefly review the circumstances in Plint and to note the
range of damages identified by the trial judge in that case.

[142] In Plint, the judge found that the victim had been assaulted on “somewhat
more than” the four specific occasions which he described in testimony. The four
assaults about which there was specific evidence included three occasions on
which Plint, a dormitory supervisor in aresidential school, made the victim
perform oral sex on him and an incident in which Plint performed anal intercourse.
These assaults were accompanied by physical violence including punches to the
stomach and blows to the head. The victim was about eight years old when the
assaults started and they continued until he left the school at age 12. They caused
the victim physical and emotional pain.

[143] Thetrial judge, Brenner, C.J.S.C., canvassed the damage award decisions in
British Columbia and elsewhere. Writing in 2001 and relying on 1998 decisions,
he concluded that the “high end” of awards for combined non-pecuniary and
aggravated damages was in the area of $175,000 to $185,000. (Adjusted to 2006
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dollars from 2001 dollars, this range would be roughly $194,000 to $205,000;
adjusted from 1998 dollars, it would be roughly $209,500 - $221,500). Thejudge
referredto S.Y. v. F.G.C. (1996), 26 B.C.L.R. (3d) 155 (C.A.) which reduced to
$250,000 a jury award involving hundreds of incidents of sexual abuse over seven
years by a man of his stepdaughter. At the other end of the range, the judge
referred to cases involving one or two incidents of sexual assault which attracted
awards in the $75,000 to $85,000 range in the late 1990's, which if adjusted to
2006 dollars, would be roughly in the $90,000 to $100,000 range.

[144] A number of the other decisions | have reviewed refer to S.Y. and it too is
helpful in setting arange of damages. After an extensive review of the British
Columbia decisions, the Court concluded that in 1996, the range of damages was
between $100,000 and $175,000, which in 2006 dollars would be roughly between
$122,000 and $214,000.

[145] The analysisin all of these decisions supports the broad range of damages
adopted by the trial judge in this case.

[146] Both the O’ Dell and Glendinning cases make it clear that many factors
come into play in determining where any particular case may fall within the range
of cases involving severe and continuing abuse of a child which has ongoing
negative affects on the victim. Taking all of the circumstances into account, the
awards in O’ Dell and Glendinning were assessed near the top of the range. That
they were, however, does not support the appellant’ s position that the range
identified in those cases for severe and ongoing sexual abuse is not the proper
range to consider here. It supports only the view that the award in this case should
be placed nearer to the bottom than to the top of the range. And that is exactly
what the judge did by fixing the award at $125,000.

[147] The appellant submitsin its factum that the judge erred in relying on O’ Dell
and Glendinning because “[t] he circumstances [in those] cases are not comparable
to B.M.G.” | do not agree as, in my view, there is afundamental difficulty with
thissubmission. It isthat the judge did not rely, as the appellant submits, on the
damage awards to the claimants in the particular circumstances of those two cases
as setting the range. Rather, the judge relied on the analysis in both cases of what
constitutes the range of damages. As he said, these cases “identified” the
appropriate range: reasons, para. 170..
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[148] The appellant refers to three cases in which the number of incidents of abuse
was comparable to that inflicted on B.M.G. in thiscase: V.P. v. Canada (Attor ney
General), 1999 SKQB 180; Curran v. MacDougall, 2006 BCSC 933; H.L. v.
Canada (Attorney General), 2005 SCC 25, [2005] 1 S.C.R. 401 . Thesethree
cases, submits the appellant, establish arange of $35,000 to $60,000 for cases
consisting of two to four acts of sexual abuse. (The appellant, however, submitted
in oral argument that the appropriate range for this case is $50,000 to $75,000.) |
do not agree that these cases are helpful in setting out a range for the present case.

[149] Inthe V.P. case, the abuse consisted of touching, fondling and gaculating
between the victim’ s legs. There was no attempted intercourse and the assaults
occurred on three occasions within less than a one month period. The award in
1999 was $35,000 (which adjusted for inflation would be roughly $41,000 in 2006
dollars). In the present case, the abuse occurred over a somewhat longer period
and included anal rape. V.P. is not of much assistance in establishing arange of
damages for the present case.

[150] In Curran, aprison guard performed oral sex twice on ayoung adult
inmate. Thetrial judge described the assault as at “the lesser end of the spectrum”:
the abuser stopped after the victim reacted negatively, there was no gaculation, no
penetration and the abuse did not continue over time: at para. 115. Thevictim
submitted that the appropriate range was between $60,000 and $80,000. The court
awarded $50,000 but reduced this amount by $10,000 to account for the victim’s
pre-existing and intervening disabilities. The judge in the present case did not err,
inmy view, in finding Curran of little assistance in establishing the appropriate
range of damages in the present case.

[151] InH.L., thevictimwas subjected to acts of masturbation on two occasionsand
to requests for sexual favours by the supervisor of an after school boxing club. The
trial judge, in 2001, awarded atotal of $80,000 (roughly $89,000 in 2006 dollars) for
non-pecuniary and aggravated damages. The award was upheld by the Court of
Appeal and was not the subject of the subsequent appeal to the Supreme Court of
Canada. In the present case, my view isthat the judge did not err in finding that the
range of damages for the abuse suffered by B.M.G. in this case had a higher starting
point than the damages awarded at trial in H.L.
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[152] In my view, thejudge did not err in his assessment of the appropriate range of
damages for repeated abuse, including anal rape, over several weeks by a probation
officer on ayoung teen under hissupervision that had ongoing negative effectson the
victim. Nor do | think it can be said that the judge’ s award for non-pecuniary loss at
the low end of that range was a wholly erroneous estimate. The assaults, the judge
found, had been a serious interference with B.M.G.’s enjoyment of life, a serious
affront to hisdignity and personal autonomy and the conduct of Lalo, apublic official
in aposition of trust, had been humiliating and degrading.

[153] | would dismiss the appeal in relation to the non-pecuniary damages awarded
at trial.

4, Damages - Past and Future L oss of Earnings:

[154] The appellant attacks the judge’'s award of past and future income loss,
submitting that nothing should have been awarded. The appellant says, first, that the
judge was wrong to find that the Lalo assaults caused a significant loss of past and
futureincome. Second, the appellant submitsthat thejudge’ sdamage award for these
heads of damage was excessive. | rgect both contentions and | will deal with them
in turn.

(a) Damages- Causation:

(i.) Standard of review:
[155] Theappellant saysthat the judge’ sfinding of causation isnot supported by the
evidence. Thisisaquestion of fact. Appellate intervention isonly permitted if the
appellant persuades us that the judge made a clear and determinative error in his
assessment of the evidence in relation to causation: H.L ., supra; M.B. v. British
Columbia, [2003] 2 S.C.R. 477 at para. 54.

(ii.) Legal principles:

[156] Although the applicablelegal principlesare not in dispute, it will be helpful to
briefly review them to set the context for the appellant’ s submissions.



Page: 42

[157] “Causation,” said Sopinka, J., “isan expression of therelationship that must be
found to exist between the tortious act of the wrongdoer and the injury to the victim
... for purposes of establishing liability: Snell v. Farrell, [1990] 2 S.C.R. 311 a p.
326. Thisrelationship existswherethe plaintiff provesthat it ismorelikely than not
that the defendant caused or contributed to the injury.

[158] Generdlly, the test to determine whether the necessary causal link exists is
whether the injury would not have occurred “but for” the defendant’ s wrongful act.
Thistest isnot to be applied too rigidly, however. Causation need not be determined
with scientific precision. Rather, causation is*“... essentially a practical question of
fact which can best be answered by ordinary common sense”: Snell at 328; see also
Athey v. Leonati, [1996] 3 S.C.R. 458.

[159] It is important to distinguish between causation in relation to liability and
causation in relation to damage assessment. With respect to liability, the principleis
that the defendant is liable if his or her wrongful acts were a cause of injury even
though they were not the only cause. The principlewith respect to damagesisthat the
defendant is not responsible for injury or loss that the plaintiff would have suffered
even absent the defendant’ swrongdoing. Thiswas discussed by the Chief Justicein
Plint:

78 ... Therulesof causation consider generally whether "but for" the defendant's
acts, the plaintiff's damages would have been incurred on abalance of probabilities.
Even though there may be several tortious and non-tortious causes of injury, solong
asthe defendant's act isacause of the plaintiff's damage, the defendant isfully liable
for that damage. Therules of damagesthen consider what the original position of the
plaintiff would have been. The governing principleisthat the defendant need not put
the plaintiff in abetter position than his original position and should not compensate
the plaintiff for any damages he would have suffered anyway: Athey. ...

(Emphasis added)

(ili.) Didthejudge err infinding a causal link?

[160] The appellant’s argument focusses on causation in relation to damages. In
effect, the submission is that the judge ordered the appellant to pay damages that
B.M.G. would have suffered anyway as a result of his abusive home life. The
appellant submits that in drawing the conclusion of a causal link between the Lalo
assaults and B.M.G.’s loss of earnings, the judge “ignored conclusive and relevant
evidence that the Lalo assaults did not have any financial or educational impact on
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B.M.G. and misunderstood and drew erroneous conclusions from the reports and
testimony of Dr. Hayes and Cara Brown.”

[161] | cannot accept these submissions.

[162] Thejudgefoundthat B.M.G. wasa*“classic crumbling skull situation” : reasons
para. 156. Thisisashorthand referenceto two principles of causation asit relatesto
damages. The first, the so-called ‘thin skull rule’, is that wrong-doers take their
victims as they find them. Even though the injury from the wrongful act is greater
because of the pre-existing injury, the wrong-doer is nonetheless responsible for the
loss. The second, the ‘crumbling skull’ rule, is that a wrong-doer need not
compensate for damage that would have occurred without the wrongful act. | refer
againto Plint:

79 ... the defendant takes his victim as he finds him - the thin skull rule. Here the
victim suffered trauma before [the assaults]. The question then becomes: what was
the effect of the sexual assaults on him, in his already damaged condition? The
damages are damages caused by the sexual assaults, not the prior condition.
However, it is necessary to consider the prior condition to determine what loss was
caused by the assaults. Therefore, to the extent that the evidence showsthat the effect
of the sexual assaultswould have been greater because of hispre-existinginjury, that
pre-existing condition can be taken into account in assessing damages.

80 Whereasecond wrongful act or contributory negligence of the plaintiff occurs
after or adong with thefirst wrongful act, yet another scenario, sometimes called the
"crumbling skull" scenario, may arise. Each tortfeasor is entitled to have the
consequences of the acts of the other tortfeasor taken into account. The defendant
must compensate for the damagesit actually caused but need not compensatefor the
debilitating effects of the other wrongful act that would have occurred anyway. This
means that the damages of the tortfeasor may be reduced by reason of other
contributing causes. Athey, at paras. 32-36.

(Emphasis added)

[163] Thejudge carefully considered these principles, determined that the appel lant
must not be held responsible for B.M.G.’s losses which were attributable to other
factors, and did his best on the evidence to assess damages accordingly.

[164] The judge had “... no doubt that the Lalo assaults have had a significant
financial impact upon B.M.G.’searnings...” and that “[t]hey will continueto have an
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impact upon his future earnings’: reasons para. 183. He carefully reviewed the
evidence and made clear findings of fact which support these conclusions.

[165] Thejudgetook into account B.M.G.’ sevidence, thereport and testimony of Dr.
Hayes, the psychological testing and the various medical records. He addressed the
appellant’ s contention that the Lal o assaults had no impact on B.M.G.’ s education or
career. Thejudgefoundthat“... B.M.G.’ spsychol ogical and educational advancement
was substantially affected by the sequel ae of the Lal o assaults’: reasons para. 158. He
rejected, in emphatic terms, the Province' s argument that had the Lalo assaults not
occurred, B.M.G.’s history, his story and work history would be unchanged. He
dismissed thisview asbeing contrary both to the psychol ogical evidenceand common
sense: reasons para. 159 - 160. The judge found on the contrary that “but for” the
Lalo assaults, B.M.G. would at some point have at least received his high school
equivalency and successfully completed someform of tradestraining. This, thejudge
concluded, would havegiven B.M.G. more employment opportunitiesat an earlier age
and significantly enhanced theincome he had earned in the past and would be capable
of earning in the future: reasons para. 163.

[166] The judge also considered the impact of the severe physical and emotional
abuse he had suffered at home on B.M.G.’ s education and career. Herecognized and
took into account, that even without the assaults by Lalo, B.M.G. would not likely
have completed his schooling by the time that most adolescents his age would have
done so: reasons para. 157. He concluded that B.M.G.’s pre-existing “condition”
brought about by the physical and mental abuse he suffered at home, even without the
L alo assaults, would have detrimentally affected himinthefuture. Ontheother hand,
the judge also concluded that B.M.G.'s circumstances at the time made him
particularly vulnerable to the effects of Lalo’s assaults. He found that B.M.G. “was
deliveredtoLao” inaphysically and emotionally vulnerable state: reasons para. 161.

[167] | have aready dealt with the judge’ s handling of the reports and testimony of
Dr. Hayes and Ms. Brown. In my view he did not make any reviewable error in his
assessment of that evidence. Thejudge accepted Dr. Hayes' fundamental conclusion
that the highly traumatic Lalo assaults had resulted in a “marked disturbance’ in
B.M.G.’slife. Heaso found B.M.G. himself to be a credible witness.

[168] Thejudge sreasonsshow that heappreciated the essentialsof theevidence, that
he carefully considered the appellant’s submissions and that he reached different
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conclusions on the evidence than those advocated by the appellant. In doing so, the
judge made no reviewable error in his assessment of the evidence or in concluding
that the Lalo assaults had been shown to have been likely to have had substantial
impact on B.M.G.’ s educational attainments and career development.

(b.) Amount of Damages:

[169] The judge awarded a total of $500,000 for both past and future income loss
(inclusiveof prejudgment interest on the past |osscomponent). Theappellant saysthis
isawholly erroneous estimate of B.M.G.’sloss. | do not agree.

(i.) Sandard of review:

[170] Asnoted earlier, we cannot intervene on appeal absent alegal error or anaward
that is so excessive that it isawholly erroneous estimate of B.M.G.’s|oss.

(ii.) Legal principles:

[171] Two legal principlesareimportant here. Thefirst is concerned with certainty
of damages and the second with the pecuniary nature of the award for past and future
loss of income.

[172] The principles concerning certainty of damages deal with the quantification of
aloss proven to have been caused by thewrongdoer’ sacts. If the plaintiff establishes
that aloss has probably been suffered, the difficulty of determining the amount of it
does not excuse the wrong-doer from paying damages which can be proved. Even
though the amount is difficult to estimate, the court must ssimply do its best on the
evidence availables S.M. Waddams, The Law of Damages, 2nd ed. |oosel eaf
(Toronto: Canada Law Book Ltd., 1991) at para. 13.30. Thisis often summed up by
saying that difficulty of assessing damagesisno bar to their recovery.

[173] Thisprincipleisdramatically illustrated in the context of an award for future
loss by Arnold v. Teno, [1978] 2 S.C.R. 287 at 328 - 332. The infant plaintiff, asa
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result of thedefendants' negligence, had been seriously injured when shewasfour and
one half years of age. Therewas no issue about causation: it was clearly proved that
the defendants’ negligence had caused the injuries which in turn caused an inability
towork. Thedifficulty wasin quantifying the extent of the resulting loss. Estimating
the young plaintiff’s likely loss of future earnings was said to be “ pure guesswork”;
the Court found that there was “no guidance whatsoever” in determining the amount
to be awarded. The Court, however, attributed to her a life-time income half way
between the amount of socia assistance and her mother’ sincome as a teacher.

[174] Inthe present case, the judge was convinced that the Lalo assaults had caused
asubstantial interferencewith B.M.G.’ sability to earn incomein the past and with his
capacity to earnincomeinthefuture. For reasons| will discuss shortly, the nature of
thisloss and the particular circumstances of the case made estimating the amount of
that loss an inexact scienceto say the least. Thejudge wasrequired to do hisbest on
the evidence presented.

[175] The second legal principleisthat an award for past and future income lossis
a pecuniary award; the award is for losses that are financial in nature and may be
measured in money. As Professor Waddams has pointed out, both the pre-trial and
post-trial awards are directed to valuing the impairment of the plaintiff’s earning
capacity: S.M. Waddams, s. 3.360. What is being compensated is the impairment of
a capital asset, the capacity to earn. This asset is valued on the basis of what the
plaintiff would have earned had theinjury not occurred: M .B., supra, at paras. 47-48.
The difference between pre-trial and post-trial lossesis that, in many cases, the pre-
trial portion of the award may be measured more precisely because it is based on
knowledge of what happened rather than, asis the case of the future loss, prediction
about what will happen.

[176] It is important to understand that the loss of earning capacity award is
fundamentally different fromthe award for non-pecuniary losses. The non-pecuniary
damages, as discussed earlier, are awarded in relation to losses that are not financial
In nature and cannot really be measured in money. A non-pecuniary award, aswehave
seen, is determined by placing a particular victim and set of circumstances within a
range of conventional and, in a sense, arbitrary awards as determined largely by
precedent. In contrast, a pecuniary award on account of past and future income loss
Is concerned with the financial loss the victim has shown he or she has experienced
and will experience as a result of the wrong. Unlike in the case of non-pecuniary
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damages, thereisno “range” for awards of pecuniary damages; decided cases do not
provide benchmarks asto an appropriate range of pecuniary damagesfor loss of past
income or income earning capacity. The amount of the award is determined by the
extent of the financial loss as disclosed in the evidence in each case.

[177] The award in this case is unquestionably substantial. The question, however,
Is not whether it is outside some acceptable range of damages, but whether it was an
appropriate award in light of the evidence accepted by thejudge in the particular, and
| would add, unusual circumstances of this case.

(iii.) Thejudge saward:

[178] The judge awarded $500,000.00 for B.M.G.’s past and future income |loss.
Although he set out the various factors he considered in reaching this amount, he did
not attempt to itemize the award. He was not able, on the evidence, to make any
precise findings of fact about B.M.G.’s actual earnings from the time of the assaults
to the date of trial or about his precise earningsin the future. However, the judgedid
make several critical findings, which | will review very shortly, bearing on the major
factors that would determine the amount of compensation. To put his award in
context, however, itisfirst helpful tolook at the estimates provided by the economist,
Ms. Brown, in relation to both past and future income loss. The judge awarded just
under one-half of the amount estimated by Ms. Brown.

a. Ms. Brown’s calculations:

[179] Ms. Brown attempted to estimate B.M.G.’ slossof past earnings. She examined
two scenarios. his earnings as if the Lalo assaults had not occurred (the “without
incident” scenario) and his actual earnings ( the “with incident” scenario). The
difference (adjusted to take account of interest) was her estimate of past income | oss.

[180] For the “without incident” scenario, she assumed that B.M.G. would have
graduated from high school at the normal age and begun to work at a commensurate
wage quite shortly thereafter. This produced a figure of $720,608. For the “with
incident” scenario, Ms. Brown made certain assumptionsabout what B.M.G. actually
earned prior totrial, arriving at afigure of $300,170. Thedifference, adjusted to take
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account of interest, was her estimate of past income loss resulting from the Lalo
assaults. The figure was $636,100.

[181] She went through a similar exercise for future loss. She projected future
earnings with and without the assaults and, by subtracting them and adjusting the
result to reflect the present value of future losses, arrived at an amount of $458,454.

[182] Her estimate of past and futurelosswas arrived at by adding the past and future
estimates, resulting in atotal of $1, 094, 554.

[183] Her calculations were as follows:

Summary of Estimates
high school graduate
V. present career path

WITHOUT WITH Potential
Incident Incident Income Loss
Potential Income: [1] [2] [3] =[1] - [2]
(Inclusive of PJI to
DOV)
Date of interruption $720,608 $300,170 $636,100
to date of valuation
Date of valuation to $640,695 $182,241 $458,454
retirement age
(present value)
TOTAL potentia $1,361,302 $482,411 $1,094,554
income

iv.  Thejudge sfinding - past loss:
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[184] In many cases, determining the amount of an award for loss of earnings before
trial isrelatively straight forward. If a person was earning $500.00 per week before
an accident and was unableto work for ten weeks asaresult of theinjury, the starting
point for quantifying the lossis ssmple arithmetic. An award in these types of cases
will be itemized and capable of quite precise calculation. It isrelatively simple to
calculate where thereisan earnings history and the precise extent of theimpact of the
wrong on past earningsis clear. However, the lossis still the impairment of earning

capacity.

[185] Thiscase, however, has nothing in common with casesin which thereisapre-
injury record of earnings and aclearly defined impact of the injury on those earnings.
Determining B.M.G.’ s past loss of earnings was no simple matter and certainly not
something that could be done with anything approaching scientific precision. Given
the young age at which the assaults occurred, there was no pre-trial earnings history
to guide the assessment of the financial impact of the assaults on B.M.G.’s earning
capacity or earnings. In short, there was no pre-assaults earnings history. Given the
nature of B.M.G.”s employment before trial and the dearth of records relating to it,
even estimating his actual earnings after the assaults posed a significant challenge.
In light of those aspects of the situation that confronted the judge, his decision not to
attempt to quantify the pre and post assault income loss separately or to set out an
itemized calculation of them is, to my mind, perfectly understandable. While
normally a fuller breakdown of the award is expected, that would have been an
artificial exercise here,

[186] It ishelpful now to look at the judge’' s factual findingsin relation to past loss
and to contrast them with the assumptions made by Ms. Brown in arriving at the
estimates | have just outlined.

[187] Withrespect towhat B.M.G. would have earned but for the assaults, thisturned
on what the judge described as “many imponderables’: reasons para. 182. It is
noteworthy that the judge’ s findings of fact in this regard were quite different from
the assumptionsmade by Ms. Brown. In particular, hereached adifferent conclusion
astowhen B.M.G. would have completed high school but for the assaultsand appears
to have placed little weight on Ms. Brown'’s attempt to reconstruct B.M.G.’ s actual
past earnings.
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[188] The calculations on Ms. Brown’s table assumed, as | have noted, that B.M.G.
would have completed high school around the usual age and started to earn the
commensuratewage amost immediately. Thejudge, however, wasnot persuaded this
was the correct assumption. He found that but for the Lalo assaults, B.M.G. would
“ at some point haveattained high school equivalency...”. (emphasisadded) Thejudge
noted, as the evidence and legal principle required, that even before the assaullts,
B.M.G. had significant difficultieswith hisschooling. He concluded that “[i]tismore
likely that, even without the assaults by Lalo, B.M.G. would not have completed his
schooling by the time that most adolescents his age would have done so”: reasons
para. 157. However, thejudge also concluded that B.M.G. would have gone onwith
hiseducation sothat he“... likely would then have goneontotradestraining” : reasons
para. 184. In short, the judge found that B.M.G.’ s education, and consequently his
earnings, would have been achieved later than Ms. Brown had assumed but also that
his earning potential was higher than Ms. Brown assumed because he would have
eventually completed trades training rather than stopping at the end of high schooal.
Thejudge aso noted that Ms. Brown'’ s cal cul ations were based to the extent possible
on Nova Scotia data but that this was a conservative approach given his conclusion
that B.M.G. would not necessarily have confined himself to Nova Scotia: reasons
para. 181.

[189] Asfor his actua earnings, B.M.G. had worked at scores of different jobs in
different places over nearly 30 years. He had not filed tax returns. Virtually no
records of his earnings existed. The judge, while satisfied that B.M.G. had made
every effort to provide a full picture and to obtain what documentation there was,
nonethel essrecogni zed that determining what he had actually earned wasfraught with
difficulty. It is also apparent that the judge was not impressed by Ms. Brown’'s
attempts to itemize B.M.G.’s past earnings. He noted that the calculation of past
income was “based upon incomplete records and arbitrary projections’: reasons,
paragraph 185.

V. The judge’ s findings - future loss:

[190] With respect to future earnings, Ms. Brown'’s projections were based on the
assumption that B.M.G.’ s earnings would remain below — substantially bel ow — that
of a high school graduate. The judge did not accept that assumption. He found that
B.M.G. “hasthe ability to surpass the average income level of high school graduates
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in the future”: reasons para. 186. This, of course, would significantly reduce the
amount of future loss compared to that calculated by Ms. Brown. The judge also
properly took into account that the impact of negative contingencies such asjob |0ss,
unemployment or injury aredifficult to evaluateand that B.M.G. could have mitigated
his loss by making better use of his inheritance money, a sum of nearly $200,000,
which he had obtained around 1997: reasons para. 186. These considerationswould
further reduce the award.

(c.) Summary of Conclusion Concerning the Appeal:

[191] Whilethejudgedid not itemizethe award, he made clear findings of fact onthe
critical elementsaffecting it and awarded half of what Ms. Brown cal cul ated using her
assumptions. Inmy view, inthevirtually unique circumstances of B.M.G.’ ssituation
and given the judge’s clear findings of fact on the various points that affected the
assessment of damages, | cannot say that the figure of $500,000 was a wholly
erroneous estimate.

5. Conclusion respecting appeal:

[192] | would dismiss the appeal.

V. DISPOSITION:

[193] | would dismiss the appeal with costs fixed in the amount of $10,000 plus
disbursements. | would dismiss the cross-appeal without costs.

Cromwsdll, JA.
Concurred in;
Saunders, JA.
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