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SUBJECT: Criminal Law - Stay of Proceedings

SUMMARY: The respondent was charged on April 11, 1997, that he committed a
sexual assault upon the female complainant on April 10, 1997. The judge
concluded that the respondent’s right to be tried within a reasonable time
had been breached, and the appropriate remedy was a stay of
proceedings under s. 24(1) of the Charter. He determined that the
passage of time from the date of charge, April 11, 1997, to the
commencement of trial, on October 6, 1997, was reasonable, but that the
delay from October 6, 1997, to January 23, 1998, was attributable to court
staff. He also determined that the delay from January 23, 1998, to
January 21, 1999, was attributable to the refusal of the original trial judge
to hear the trial.

RESULT: Appeal allowed. The judge erred when he determined the initial delay of
the trial from October 6, 1997, to January 23, 1998, was attributable to the
court staff. The delay arose primarily because the respondent’s trial brief
was not addressed to, or delivered to, the judge before whom the trial
would proceed.

The judge further erred when he determined that the delay from January
23, 1998, to January 21, 1999, was attributable to the refusal of the trial
judge to continue as trial judge to hear the trial. That delay arose because
of waiver, or respondent-caused delay.

The trial judge further erred in concluding that the evidence established
the respondent had suffered actual prejudice arising from the delay.
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