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Summary: Mr. and Mrs. Hiltz purchased land from the corporate
appellant.  Mr. and Mrs. Hiltz sued Mr. Alex, principal of
the corporate appellant, for breach of an alleged personal
warranty to maintain a road.  Mr. Alex sought summary
judgment.  The motions judge in the Supreme Court of
Nova Scotia dismissed the motion.  Mr. Alex appealed to
the Court of Appeal.  The pleadings were not in issue on
the appeal. 

Issue: Did the motions judge err by dismissing Mr. Alex’s
motion for summary judgment on the evidence?
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Result: The Court of Appeal dismissed the appeal.  The majority
held that there was a dispute of material fact respecting
whether Mr. Alex made a representation, and this meant
that Mr. Alex had not satisfied the first step of the two
step test for summary judgment on the evidence. 
Beveridge, J.A. dissented.  The appellant presented
evidence that there was no contract between him and the
respondents.  The respondents not only did not dispute
that evidence, but agreed their contract was with the
corporate appellant.  In the circumstances, the issue of
whether a representation was made was not a material
fact requiring a trial.
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