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A dispute arose between neighbouring cottage owners over a 10 foot
wide strip of land leading to the shore of Pugwash Harbour. Locating
the boundary line running between the two properties to the beach,
and whether a right-of-way to the shore had ever been established
were the principal issuesin contention. After atrial the plaintiffs
(MacDonal ds/Respondents) were found to have established title to the
portion of land in dispute, together with an acquired right-of-way
crossing the defendants' (M cCormicks/Appellants) land to the shore.
The defendants counterclaim seeking damages for alleged trespass
was dismissed.

The appellants alleged that the trial judge erred in law and in fact in
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interpreting certain key deeds, and in applying the doctrines of
constructive and adverse possession which, they said, caused the
judge to: mistakenly fix the boundary line; wrongly decide that the
respondents had acquired legal title to the parcel in dispute; and find
that the respondents had established a prescriptive title to aright-of-
way over the appellants’ lands.

Appeal alowed in part. On astandard of correctness, the trial judge
erred in interpreting the unambiguous language found in a critical
1949 deed. Thisinitial error, coupled with the judge’ s mistaken
reliance upon portions of arival surveyor’sreport, led the judge to
legally incorrect conclusions as to the placement of the boundary line
and ownership of the parcel in dispute. These errors also prompted
the judge to invoke the doctrines of constructive and adverse
possession which were not available in the circumstances of this case.
Accordingly, hisorder was set aside. The court directed that the
boundaries of the appellants’ and respondents’ properties were to be
as depicted on the plan of survey prepared by the appellants surveyor
with the result that the appellants would be recognized as being the
true and rightful owners of the parcel in dispute.

However, the appellants’ appeal concerning the right-of-way over
their lands was dismissed. On that point the trial judge’s finding that
the respondents had established, by prescription, aright-of-way to a
pedestrian path over the appellants' property to the shore, was upheld.
Here the judge’ sinquiry largely involved matters of mixed fact and
law. Absent any easily isolated error of law, the judge’s analysis did
not disclose any palpable and overriding error, which would warrant
the court’ sintervention.

As success was divided, each side was ordered to bear their own costs
on appeal.
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