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Criminal law: sentence appeal for manslaughter; powers of a
trial judge to determine facts in aggravation of sentence
following a jury trial.

Crew members of a lobster boat killed a man poaching
lobsters out of their traps. All faced murder charges. One of
the crew eventually gave a statement to the police and became
the Crown’s chief witness. His evidence was that the
appellant was the chief architect and actor in a series of
attacks against the deceased. He said the appellant shot the
deceased, then tried to tow the deceased’s boat from the area.
When that failed, the lobster boat rammed the deceased’s boat
three times, destroying the much smaller craft. The appellant
then used a gaff to hook the deceased as he was towed out to
sea. An anchor was tied to the deceased’s body. It was never
recovered.

The appellant gave numerous statements to the police. He
admitted shooting at the deceased with the intent to cause
death, and to ramming the deceased’s boat. After the last



collision, he claimed he never saw the deceased again. The
appellant was charged with murder. A jury convicted of
manslaughter. The trial judge found that the manslaughter
was a case of almost murder, and sentenced the appellant to
14 years’ imprisonment. The appellant claimed that the trial
judge erred in finding facts inconsistence with the jury’s
verdict and in imposing an excessive sentence.

Issues: (1) Did the trial judge err in imposing sentence based on
facts inconsistent with the jury’s verdict?
(2) Was the sentence otherwise excessive?

Result: It is not the trial judge’s role to try to discern the reasoning
path that led the jury to acquit on the appellant of murder and
convict on the included offence of manslaughter. The trial
judge was required to acceptas proven all facts essential for
the jury verdict, and then make factual findings based on the
evidence at trial, so long as the facts are not inconsistent with
the verdict. The trial judge’s findings of fact are not
inconsistent with the jury’s verdict. Nor is the sentence
Imposed excessive. Leave to appeal is granted, but the appeal
IS dismissed.
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