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Summary: In the midst of multi-party, multi-proceeding complex litigation
the judge granted an order determining what issues would be heard
during an upcoming Chambers application.  A significant question
was whether certain e-mail communications, which had been
obtained by the opposing party, were subject to solicitor-client
privilege, whether the privilege had been waived or whether the
documents were not privileged because they were in furtherance of
an illegal purpose.  The Chambers judge ruled that, at the hearing
he would consider, if the documents were prima facie privileged,
whether privilege had been waived but not whether they were
made in furtherance of an illegal purpose.  He concluded that if he
found the documents were not otherwise privileged or that
privilege had been waived, he would not need to consider the
illegal purpose argument in order to resolve the question of
privilege.

Issue: Did the judge apply a wrong principle of law or did a patent
injustice result from the judge’s ruling?

Result: Appeal dismissed without costs subject to any party’s right to
make further application to the judge to address the allegation of
illegal purpose prior to trial.
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