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THE COURT: Leaveto appeal isgranted but the appeal is dismissed per reasons for judgment of Cromwell, JA.;
Hallett and Hamilton, JJ.A. concurring.



CROMWELL, JA.:
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The appellant issued an originating notice (application inter partes) seeking
an order authorizing the sale of Halifax County Condominium Corporation
No. 151 or, in the alternative, an order pursuant to s. 43 of the Condominium
Act, R.S.N.S. 1989, c. 85, as amended, terminating the government of the
property. The respondents applied to Hood, J. in chambers and were granted
an order that the matter proceed by way of action rather than by application.
The appellant applies for leave to appeal and, if granted, asks us to set aside
that order.

There has been alongstanding and difficult relationship between the
respondents, who are dissenting unit holders in the condominium, and Mr.
Brett, the principal of the appellant. Mr. Brett proposed to use his 80 per
cent voting control of the condominium corporation to authorize a sale of the
property to a corporation controlled by him. Earlier court proceedings
involving these and other parties resulted in an order of this Court that any
sale to a corporation controlled by Mr. Brett requires either unanimous
approval of the unit holders or court authorization: 2475813 Nova Scotia
Ltd. v. Rodgers, 2001 NSCA 12; 189 N.S.R. (2d) 363.

In that decision, the Court imposed a limited fiduciary duty arising from the
specific circumstances. Writing for the Court, | said at paras. 83, 84, 87 and
88:

[83] ... Inthis case, the only issueis whether the fiduciary relationship gave rise
to any restriction on the right of Mr. Brett to proceed with the sale to himself
which was authorized by voting his 80% interest as a unit holder.

[84] ... We are dealing here only with the question of aresolution to sell the
property in a situation in which the intended purchaser also has sufficient voting
control to achieve the required authorization under the Act and where the person
effectively exercising voting control is aso the controlling mind of the devel oper
and adirector of the condominium corporation.

[87] Thefiduciary, in these circumstances, does not stand in the same position as
atruetrustee. ... The duty does not preclude personal profit from the decision, but
rather it precludes profit at the expense of others. Mr. Brett, through his
company, has alarge investment in the condominium. His right to act as he sees
fit to protect that investment must not be unduly restricted. He must not be
disenfranchised and the condominium corporation must not be left in an
irreconcilable deadlock. What the fiduciary principle requiresin the context of s.
40 of the Act and the circumstances of this case is some substitute mechanism for
assuring that the proposed sale isin the interests of the unit holders and the
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corporation, an assurance normally provided by the vote of a strong majority of
the unit holders.

[88] ... such assurance could be provided by approval of the transaction by an
application to the Supreme Court of Nova Scotia on notice to all unit holders, the
corporation and registered encumbrancers. The role of the Court on such an
application would be to determine whether the proponents of the transaction have
shown that, having regard to the circumstances of, and future prospects for, the
condominium, there are sound reasons supporting the view that the proposed
transaction isin the interests of unit holders and the corporation collectively.
Having regard to the fact that the sale will result in the termination of government
of the property (s. 40(3)), a Court hearing such an application for approval may
find it helpful to consider some or al of the matters relevant to Court ordered
termination as set out in the authorities and s. 43(2) of the Act.

[Emphasis Added]
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In ordering that the appellant’ s application proceed as an action, the chambers judge said

this:

[16] The applicants say that these respondents have not clearly set out the facts
which arein dispute. In my view, in the circumstances of this case, that is not
necessary. Although the procedures for sale of a condominium or termination of
its existence as a condominium are relatively straightforward, the peculiar
circumstances of this case make it anything but straightforward.

[19] ... Inlight of the existence of the fiduciary obligations of Bruce Brett and the
reguirement for the court to look at what is just and equitable, whether acting
under s. 40 or s. 43, | am satisfied that affidavit evidence will not be adequate. In
order for the judge to make a decision about what is just and equitable under ss.
40 or 43, viva voce testimony and cross-examination of witnhesses will be
required. |t isclear to me that there are distinct and opposing views of what is
just and equitable in the circumstances of this case and that full airing of those
positions can only be conducted in atrial.

[Emphasis Added]

The appellant’ s position is that the chambers judge was wrong in principle in this portion
of her decision. It is submitted that Hood, J. erred in making the order in absence of the

respondents setting out a clear statement of the specific facts which are in dispute.
The material before the chambers judge does not clearly define the issuesto be

adjudicated in the application and indicates that there are extensive parallel and related
proceedings commenced by way of action pending. The pleadings which are exhibited to
the affidavits reveal wide-ranging allegations and cross-allegations, all of which appear
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to be in dispute between the parties. Mr. Brett’s affidavit filed in support of the
application to approve a sale and to terminate government of the property addresses only
vaguely and inferentially the factors which the Court is required to consider pursuant to s.
43(2) of the Act. On the other hand, the material filed on behalf of the respondents fails
to identify with precision particular factsin dispute. The respondents appear to proceed
on the unstated assumption that every grievance that they have with Mr. Brett since the
marketing of the condominium is relevant on the application. The chambers judge also
appears to have taken a very broad view of relevance in light of the court’s obligation to
determine what is just and equitable.

We have not had the benefit of submissions on the scope of the issues which it will be the
court’s duty to consider on the application or the impact that scope would have on the
definition of what facts would be relevant to the application. However, and without
attempting to be definitive, it is clear that the equitable jurisdiction which the court is
called upon to exercise on the application to approve a sale and terminate the government
of the property must be understood within the context of the scheme and purpose of the
Condominium Act. Aswe said in our earlier decision, the key issue on the application to
approve the sale isto determine whether there are sound reasons supporting the view that
the proposed transaction isin the interest of the unit holders and the corporation
collectively. Under s. 43, the court is directed to determine what is just and equitable, but
to do soinlight of the scheme and intent of the Act: see s. 43(2)(a). It is neither within
the scheme of the Act nor within the parameters of our earlier decision to mire this
condominium in unfocused and protracted litigation. With more carefully defined issues
and material responsive to them, we are far from persuaded that this matter could not
have proceeded by way of application.

However, in light of the material presented to the chambers judge and the apparent
absence of either definition of the issues or material more closely focused on those
issues, we see no error in principle in the judge’ s conclusion that the affidavit evidence
will not be adequate and that the wide-ranging material placed before her reveaed
numerous factual disputes. There was no way in which the chambers judge could define
the relevance or otherwise of many of these factual disputes. In short, the material before
the judge presented apparently wide-ranging disputes over a number of matters and over
anumber of years and failed to provide her with any realistic way to assess the relevance
or otherwise of these disputes to the application to approve the sale or terminate the
government of the property. In those circumstances, she did not err in directing the
matter proceed by way of action.

| would grant leave to appeal but dismiss the appeal. Costs fixed at $1500 plus
disbursements will be costs in the cause of the main action.

Cromweéll, JA.

Concurred in;

Hallett, JA.
Hamilton, J.A.



