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CROMWELL, J.A.: (Ordly)

[1] Onanapplication for certiorari in the Supreme Court, the appellants
unsuccessfully sought to quash a decision of the Construction Industry Panel
of the Labour Relations Board (“Panel”). The Panel had ruled that the
appellant, CLAC Loca 154, is not a*“trade union” within the meaning of s.
92(i) of the Trade Union Act (“Act”). Thisappeal isfrom the dismissal of
the certiorari application.

[2] The Panel reached its decision on what | would refer to as both a“narrow”
and a“broader” approach to the issue. Section 92(i) requires that, for the
purposes of the construction industry provisions of the Act, atrade union
must be one that “... according to established trade union practices pertains
to the construction industry.” The Panel’ s “narrow” decision, which was
sufficient to dispose of the certification applications before it, was that such
“trade union practices’ must be those which are found in Nova Scotia. On
this point the Panel said as follows:

14. Inour opinion, while evidence of CLAC' s status el sewhere may be relevant
in the sense that it may corroborate or reinforce a conclusion about Nova Scotia
“established trade union practices’, it cannot be used to prove them. Inthefirst
place, the Legislature of Nova Scotia cannot be assumed to have, in effect,
delegated or waived its constitutional jurisdiction over labour management
relations to another Legislature in Canada or indeed to the labour relations board
of some other province. It would require unequivocal, unambiguous, explicit
language in the Act to achieve thisresult. Inthe end, in our opinion, the
Legislature of Nova Scotia would be concerned with trade union practices
established by trade unions in the construction industry in Nova Scotia. To give
oneillustration: while it might be unusual to do so, nothing in law prevents the
Legidature of Alberta or any other province from redefining the trade jurisdiction
of some one or more or all of the building trades such that the “new” trade
jurisdictions, for example, for the O.E. Union and the Carpenters Union, differed
from that contained in the constitutions of such unions, or, to take another
example, from redefining, statutorily, what trade practices will constitute atrade
union as a construction trade union. If this occurred in Alberta, for example, are
we to believe that the Legislature of Nova Scotia, or the Panel, is bound to accept
these changes to what historically had been the trade jurisdiction of the O.E.
Union and the Carpenters Union or the trade practices in Nova Scotia? The
answer is obviously in the negative. Similarly, the Panel could, through a series
of cases, so alter the trade jurisdiction of all fourteen (14) building trade unions as
to lead to, for example, the elimination of the Labourers Union by dividing its
historical trade jurisdiction among some or al of the other thirteen (13) building
trade unions. Admittedly, the likelihood of the Panel doing thisis so remote as to
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be far-fetched but it could be done just as the Legislature could define statutorily

what trade practices were needed to be constituted a “ construction trade union”.

As noted, this was sufficient to dispose of the matters before the Panel asit
was conceded by the appellants that if evidence of practicesin Nova Scotia
was required, they could not succeed.

The Panel then turned to what | have called its broader basis for decision.
After an in-depth review of relevant provisionsin the Act and their
legidlative history, the Panel determined that the construction industry
provisions of the Act contemplated that there would be one union per skilled
trade or craft. It further decided that those unions are the 14 international
skilled trade or craft trade unions which currently “occupy the field” with
the result that thereis*... no room for CLAC.” Asthe Panel put it:

22. ... CLAC isdoomed to indefinite failure in Nova Scotia because of another
characteristic of a union that pertains to the construction industry according to
established union practices. In our judgment, the statutory scheme reflected in
Part 11 of the Act, ie., the Part dealing only with construction industry |abour
relations, when read in light of and in the context of the factual history of the
industry prior and subsequent to the origina enactment of the Act in 1972, leads
inexorably to the conclusion that the Legislature of the Province of Nova Scotia
devised a statutory scheme that called for, (even though it did not explicitly say
s0), a construction industry in which employers bargained with one (1) or more of
fourteen (14) international skilled trade or craft trade unions all with headquarters
in Washington, D.C. that, cumulatively, had the trade jurisdiction to perform all
of the work defined by the phrase * construction industry” in Section 92(c) in all
of the possible sectors described in Section 92(h) of the Act, and on the footing
that there could and would be only one (1) union per skilled trade or craft.

23. Onour analysis, therefore, the field has been totally co-opted by the fourteen
(14) existing unions - the Traditional Unions - which do fall within Section 92(i)
so that there isno room for CLAC. We so find.

On the certiorari application, Hood, J. found that the applicable standard of
review was patent unreasonableness and that the decision of the Panel was
not patently unreasonable.

In this Court, the appellants concede, in our view correctly, that the
applicable standard of review is patent unreasonableness. The Panel’s
decision on the very question which it decided is protected by afull privative
clause: see ss. 93, 94(4) and 19(1)(b) of the Act. Moreover, the Panel isa
specialized labour relations tribunal which, when interpreting the definition



[7]

[8]

[9]
[10]

Page: 3

of the term trade union in the context of certification applications asin this
case, operates at the very core of its specialized functions and expertise.
With respect to the Panel’ s narrow holding, the appellants say in essence that
it isunreasonable to “read into” the Act alimitation that the trade union
practices must be within Nova Scotia. We reject this submission. The
reasons given by the Panel for its interpretation (quoted in part earlier) are
substantial and its interpretation, in our view, cannot be said to be “clearly
irrational”.

Just as the Panel’ s narrow basis for its decision was enough to dispose of the
certification applications before it, so too is our conclusion that that aspect of
the Panel’ s decision is not patently unreasonable sufficient to dispose of this
appeal. In our view, itisgeneraly better for this Court to address only
matters which must be decided in order to finally determine the specific
matter before it. We aso think it would be preferable, if it becomes
necessary in afuture case to address the wide-ranging contextual analysis
conducted by the Panel in the course of its broader consideration, to dosoin
light of specific, rather than asin this case, hypothetical facts.

The appellants abandoned their grounds of appeal numbered 9 and 10 which
raised certain Charter arguments.

The appeal isdismissed. Counsel agreed that costs should follow the event.
We therefore order the appellants to pay to each of the intervenors $2,000.00
plus disbursements. There will be no costs for or against the other parties.

Cromwell, JA.

Concurred in;

Bateman, JA.
Hamilton, J.A.



