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HAMILTON, J.A.:
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Thisisan appeal from an oral interlocutory decision of Supreme Court
Justice Suzanne Hood, delivered March 4, 2002. On a preliminary motion
the Chambers judge held that the appellant is a compellable witness at the
hearing to determine whether his name should be entered in the Child Abuse
Register pursuant to s. 63(3) of the Children and Family Services Act,
S.N.S.1990, c¢.5. She also held that the disclosure principles set out in R. v.
Stinchcombe, [1991] 3 S.C.R. 326, S.C.J. No. 83 (Q.L.) were not applicable
to the proceedings and did not order the respondent to provide further
disclosure to the appel lant.

The standard of review applicable to an interlocutory discretionary decision
isthat this Court will not interfere with such an order unless wrong
principles of law have been applied or a patent injustice would result. Exco
Corporation Limited v. Nova Scotia Savings and Loan et al. (1983), 59
N.S.R. (2d) 331.

In the main proceeding the respondent applied to have the name of the
appellant entered in the Child Abuse Register pursuant to s. 63(3) the Act.
Section 63 provides:

63 (1) The Minister shall establish and maintain a Child Abuse Register.

(2) The Minister shall enter the name of a person and such information asis
prescribed by the regulations in the Child Abuse Register where

(@) the court finds that a child isin need of protective servicesin respect of
the person within the meaning of clause (a) or (c) of subsection (2) of Section 22;

(b) the person is convicted of an offence against a child pursuant to the
Criminal Code (Canada) as prescribed in the regulations; or

(c) the court makes a finding pursuant to subsection (3).

(3) The Minister or an agency may apply to the court, upon notice to the
person whose name is intended to be entered in the Child Abuse Register, for a
finding that, on the balance of probabilities, the person has abused a child.

(4)A hearing pursuant to subsection (3) shall be held in camera except the
court may permit any person to be present if the court considersit appropriate.
The application under s. 63(3) arose from investigations into alleged abuse
at the Shelburne Y outh Centre (formerly the Nova Scotia School for Boys).
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The appellant was, at the relevant time, a Catholic priest in Shelburne and
provided servicesto the Shelburne Y outh Centre.

The appellant was notified of the respondent’ s application for a finding
pursuant to s.63(3). Asisrequired the application included a caution to the
appellant that if he did not file a Notice of Objection within 30 days, the
court could make afinding of abuse for purposes of entry on the Child
Abuse Register without further notice to him. The affidavit of Monique
Andrea, asocial worker and an agent of the respondent, providing
particulars of the alleged abuse, was also served on him.

The appellant filed an amended Notice of Objection, stating:

i) The allegations against me are false;

i) I have never been convicted of any offence.

Following the filing of the Notice of Objection, by letter dated July 31, 2001, appellant’s
counsel requested additional disclosure from the respondent. By reply letter dated August
3, 2001, respondent’ s counsel agreed to provide some of the information requested;
indicated that some of the material requested did not exist (such as Operation Hope
Compensation files); indicated that the material in the possession of third parties should
be obtained by the appellant from the third parties; suggested that obtaining some of the
material requested would engage confidentiality issues; and stated that some of the
requested material (such as the statements of the alleged victims who would not be giving
evidence at the s. 63(3) hearing) was not rel evant because the respondent would not be
relying on this material at the s. 63(3) hearing.

There was no written application by the appellant setting out the issuesto be
determined by the Chambers judge on the preliminary motion. Counsel
inform us that the issues in dispute were raised with another judge during

pre-trial telephone conferences with counsel.

The only evidence before the Chambers judge was the affidavit of Ms. Andrea, sworn
May 11, 2001. There was no cross-examination on the affidavit and counsel did not refer
toitintheir oral submissionsto the Chambersjudge. The affidavit indicates Ms. Andrea
worked in the Child Protection Investigative Unit, working with Operation Hope, the
R.C.M.Pinvestigation into the alleged abuse. In her affidavit she indicates the appellant’s
name was referred to her to investigate and determine whether he posed a possible risk to
children. She details the process she followed to do this, which included reviewing
material from the RCMP, interviewing the appellant, speaking with the four alleged
victims who agreed to testify at the s. 63(3) hearing, reviewing records of other alleged
victims of the appellant who could not be located or were unable to communicate with
her, and attending a Risk Management Conference where it was determined there was
sufficient evidence to apply to have the appellant’ s name entered in the Child Abuse
Register. She names the four alleged victims who have agreed to give evidence at the
hearing and provides their statements with respect to the appellant. In her affidavit she
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indicates there are no ADR reports regarding the appellant and his alleged victims and
that there is no statement of the appellant in the investigation records, because he was not
a government employee. The nature of the allegations of abuse made against the
appellant, by the four alleged victims who will testify at the s. 63(3) hearing and by the
other alleged victims, are set out in her affidavit.

The affidavit makes it clear that Ms. Andrea had access to RCMP records relating to the
appellant and the alleged victims at the time she was investigating whether an application
should be made under s. 63(3). Respondent’ s counsel indicates this access is no longer
available and that the respondent would now have to make an application to court to
obtain production from the RCMP and from other third parties. There is no evidence on
this.

While the affidavit of Ms. Andreawas the only evidence before the Chambers judge, the
Chambers judge also had a copy of the July 31, 2001 and August 3, 2001 letters on
disclosure between counsel. The appellant’ s |etter does not indicate the authority
pursuant to which he is seeking disclosure. Similarly, the respondent’ s letter does not set
out support for the respondent’ s position that heis only required to disclose material on
which heisgoing to rely at the s. 63(3) hearing. It also does not indicate which, if any, of
the requested documents are or have been in the possession, custody or control of the
respondent.

There was no evidence before the Chambers judge of the disclosure practice usually
followed by the respondent in thistype of case. (In contrast see K.(S.D.) v. Alberta

(Director of Child Welfare)(AQB), 2002 CarswellAlta 116 (eCarswell) where such
information was provided to the court.) Respondent’ s counsel advised us that to some
extent disclosure would be governed by her ethical obligations as an officer of the court.
It ismy view that the appellant is entitled to a more secure and defined basis of
disclosure than the ethics of counsel. While there is absolutely no suggestion that these
ethical obligations have not been adhered to, disclosure involves the rights of the
appellant and not simply the ethical obligations of counsel.

The oral representations made by counsel before the Chambers judge were based solely
on Stinchcombe and the Canadian Charter of Rightsand Freedoms, Part | of the

Consgtitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.
The application was not one for civil production pursuant to any section of the Act or the
Civil Procedure Rules.

There isinsufficient evidence in the record as to what information being sought by the
appellant is available; whether certain of the information exists, and, if so, what third
party hasit; whether that third party will provide it to the respondent or the appellant, and
if so, on what terms; and whether there are confidentiality issues. For example, we do not
know if the alleged victims of the appellant, who will not be testifying at the s. 63(3)
hearing, have consented to information relating to them being disclosed in a proceeding
such asthis. Counsel for the appellant maintains that such consents exist, so that we need
not be concerned with production of their statements without notice to them. Counsel for
the respondent states not all persons have adequately consented. Ms. Andrea’ s affidavit
refers only to one consent, that of M.S.R. Accordingly, on the present record thereis
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insufficient evidence from which to determine whether appropriate consents exist to
permit the disclosure of thisinformation.
[15] The grounds of appeal as set out in the appellant’ s factum are:

a) Is[D.M.] acompellable witness for the purposes of cross examination
with respect to his Statement of Denial contained in the Notice of
Objection (as amended) filed in relation to the Application by the Minister
to have his name added to the Child Abuse Register pursuant to section
63(3) of the Children and Family Services Act?

b) Wheat are the duties of the Minister with respect to disclosure? Does the
Minister’s duty to disclose extend beyond materials contained in the
Minister’ sfile?
[16] In order to more appropriately conform to the arguments made before the Chambers
judge | would restate the grounds of appeal asfollows:

1. Did the Chambers judge err in finding that the appellant is a compellable
witness at the hearing to determine if his name should be entered in the
Child Abuse Register?

2. Did thetrial judge err in finding the disclosure provisions set out in R. v.
Stinchcombe do not apply to this hearing and refusing to order further
production by the respondent?

[17] I will deal first with the Chambers judge’ s decision that the appellant is a compellable
witness.

[18] Counsel for the appellant argues the appellant is not compellable. At the hearing before
us counsel for the appellant conceded s. 11(c) of the Charter is not applicable because
the proceeding in which the appellant is involved does not involve punitive sanctions,
i.e., itisnot acriminal, quasi criminal or regulatory offence. She relied instead on her
argument that the appellant’ s rights under s.7 of the Charter would be violated if heis
required to testify, focussing on the nature of the proceeding in which the appellant is
involved. The respondent’ s position is that the appellant is compellable.

[19]  Sections 7 and 13 of the Charter provide asfollows:

7. Everyone has theright to life, liberty and security of the person and the right
not to be deprived thereof except in accordance with the principles of
fundamental justice.

13. A witness who testifies in any proceedings has the right not to have any
incriminating evidence so given used to incriminate that witness in any other
proceedings, except in a prosecution for perjury or for the giving of contradictory
evidence.
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Asfound by the Chambers judge, the proceeding in which the appellant isinvolved isa
civil matter. As such the appellant is governed by s. 45 of the Evidence Act, R.S.N.S.
1989, c. 154 which reads as follows:

45 On the trial of any action, matter or_proceeding in any court, the parties
thereto, and the persons in whose behalf any such action, matter or proceeding is
brought or instituted, or opposed, or defended, and the husbands and wives of
such parties and persons, shall, except as hereinafter provided, be competent and
compellable to give evidence, according to the practice of the court, on behalf of
either or any of the parties to the action, matter or proceeding, provided that in
any action or proceeding in any court, by or against the heirs, executors,
administrators or assigns of a deceased person, an opposite or interested party to
the action shall not obtain a verdict, judgment, award or decision therein on his
own testimony, or that of hiswife, or of both of them, with respect to any dealing,
transaction or agreement with the deceased, or with respect to any act, statement,
acknowledgement or admission of the deceased, unless such testimony is
corroborated by other material evidence.

(Emphasis added)

Pursuant to the above, the appellant is compellable to testify at the hearing. By virtue of
being compellable al one, without the need to consider the nature of the proceeding in which
the appellant isinvolved, the appellant’ss. 7 Charter rightsare engaged. Thisisso because
if the appellant failsto testify he may be subject to contempt proceedings. The question then
becomes whether on the facts of this case he has been deprived of his s. 7 rights in
accordance with the principles of fundamental justice.

Here, if compellability limitsthe appellant’s s. 7 rights, that limitation isin accord with the
principles of fundamental justice because the appellant receives protection against the
subsequent use of the compelled testimony (and, in an appropriate case, against the use of
evidence derived fromit) under s. 13 of the Charter and in accordance with the principles
set out in British Columbia Securities Commission v. Branch, [1995] 2 S.C.R. 3, S.C.J.
No. 32 (Q.L.). Thereis no evidence in this case that the testimony is being sought for any
improper purpose and hence no argument that the limited exception to compellability
described in Branch could be engaged in this case.

It isimportant to note that the appellant has not challenged the constitutionality of s.45 of
the Evidence Act or Rule 31.03(3).

Accordingly, the Chambers judge did not err in finding the appellant is compellable.

| will next deal with disclosure.

Appellant’s counsel argues the Chambers judge erred when she failed to order the
respondent to disclosefurther informationto the appellant. Shearguestherespondent should
have been ordered to disclose al information listed in counsel’ s July 31, 2001 letter that has
not been disclosed, except the medical and psychiatric information which she concedes does
not have to be disclosed, namely items 7, 8, 9, 15, 16, 17, and 23. She further argues that if
the information she is seeking is misdescribed in the letter, such as the Operation Hope
Compensation filesrelating to the alleged victims that counsel for the respondent indicates
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do not exist, the respondent is obliged to produce information of the type being sought, such
as compensation files relating to the alleged victims.

Appellant’ scounsel arguestherespondent isrequiredto makefull disclosureto the appellant
inaccordancewith Stinchcombe, whether the proceeding inwhich heisinvolvediscriminal
or civil.

She says, aswell, that the appellant is entitled to disclosure, generally, in accordance with
the disclosure requirements set out in S.D.K ., supra. Those disclosure provisions set out in
SD.K. areasfollows:

1 1 Parents and guardians of children who are the subject of child protection
proceedings under the Child Welfare Act, S.A. 1984, c. C-8.1, as amended, ("the
CWA") are entitled to receive, upon request, disclosure of al relevant information
in the possession of the Department of Child Welfare ("the Department™) subject to
the reviewable discretion of that Department which may decline to disclose
information which isirrelevant or which may disclose the identity of informers or
which may potentially harmachild'sphysical, mental or emotional healthto adegree
that such harm outweighs the entitlement of his or her parents to disclosure.

12 The Department isrequired to provide asufficient description of any information
so withheld to the parent applicant so that the latter may make an informed decision
as to whether to apply for judicial review of the Department's decision. The
Department may not rely on any withheld information in child protection hearings,
directly or by providing asummary of it, without obtaining permission of the Court
in advance of the child protection hearing, on notice to the parties from whom the
information has been withheld.

9 3 The duty to disclose obliges the Department to produce to a parent relevant
information which is not in its possession but which is within its power to obtain,
including test scores and interview notes relating to that parent prepared by a
psychologist whom the Department hasretai ned, and witness statements obtained by

police where there has been a criminal investigation as companion to the child
protection proceedings, subject to any legal entitlement of such a third party to
decline to provide disclosure.

Appellant’s counsel relies on S.D.K. as authority for her argument that the respondent is
obliged to providethe appellant with more than theinformation intherespondent’ sfileupon
which the respondent intends to rely at the hearing (which respondent’ s counsel indicates
has been provided). She argues the disclosure provisionsin S.D.K. require the respondent
to produce all relevant material in hisfile, regardless of whether the respondent is going to
call the alleged victims referred to in this material at the hearing. She argues this would
include the statements of the alleged victims who will not be testifying at the s. 63(3)
hearing. She argues the respondent is required to provide a sufficient description of any
information he withholds. She also argues that the disclosure provisionsin S.D.K. would
requiretherespondent to produceall relevant material involving the appellantand all alleged
victimsthat isin thefiles of all government agencies and departmentsthat wereinvolvedin
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the investigation and prosecution of aleged abuse at Shelburne, arguing they are not third
parties to the respondent, but branches of the Crown. The appellant argues these agencies
and departments include the RCMP, the Department of Justice, Facts-Probe Inc., Stuart
Stratton and the ADR process.

Appellant’ s counsel acknowledgesthat, using the Civil Procedur e Rules, she could obtain
the information she is seeking from the other agencies and departments. It isthe appellant’s
position, however, that pursuant to Civil Procedur e Rule 20 the respondent is required to
provide the documents she is seeking. In this regard the appellant relies upon Rule 20.01.
In the appellant’s view the respondent can more easily obtain the information. Neither
counsel addressed theissue of whether all or only some of the Civil Procedur e Rulesapply
to s. 63(3) hearings. Both assume Rule 20 applies, but neither addressed the applicability of
the requirement for mutual production in that Rule. Neither addressed the issue of whether
only Rule69, entitled ProceedingsUnder TheChildren and Family ServicesAct, applies
and, if so, what it incorporates by reference.

At the same time that appellant’ s counsel argued that the respondent is required to produce
relevant information held by the other agencies and departments mentioned above, she
agreed the respondent is not required to produce anything not in its possession, custody or
control, mirroring the words used in Rule 20.01. While these two arguments appear to be
contradictory, counsel for the appellant attempts to reconcile them by stating that the
respondent has control over the files of the other government agencies and departments, in
the sensethat it will be given thefilesif it requests them (which counsel for the respondent
denies). Thereis no evidence on this point, only counsel’s submissions. Counsel for the
respondent indicates that her request to obtain from the RCMP, the criminal records of the
alleged victims who have been located and agreed to testify at the hearing, was refused.
The appellant also relies upon the wording of s. 38(1) of the Act which providesasfollows:

38 (1) Subject to any claims of privilege, an agency shall make full, adequate and
timely disclosure, to a parent or guardian and to any other party, of the allegations,
intended evidence and orders sought in a proceeding.

(Emphasis added)

The appellant says that the above words require full disclosure by the respondent.
With respect to disclosure, the Chambers judge stated as follows at paragraph 50:

“1, therefore, conclude that the Minister of Community Services is not under the
obligations imposed upon the Crown in criminal proceedings by the Stinchcombe,

supra, decision. However, the Civil Procedure Rules provide amechanism whereby

the documents sought by D.J.M. can bethe subject of an application for acourt order

to produce. The court, pursuant to Civil Procedure Rule 20.06, however, must be
satisfied on such an application, that the order for production is “necessary for
disposing fairly of the proceeding or for saving costs and is not injurious to the

public interest”.

The appellant has not made an application pursuant to Civil Procedure Rule 20.06 or
pursuant to any other Rule or under the Act.
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TheChambersjudgedid not err infinding that the disclosure provided by Stinchcombedoes
not apply inthiscase. Stinchcombewas expressly stated by Sopinka, J. to apply to criminal
proceedings by indictment: para. 26. Asconceded by the appellant during oral argument, the
appellant is not an accused person and the proceeding in which the appellant isinvolved is
not a criminal matter. Stinchcombe is clearly not directly applicable.

| am also satisfied the Chambersjudge did not err when she refused to order the respondent
to disclose in accordance with S.D.K.. In that case the judge concluded that neither
Stinchcombedisclosure nor the production provided for inthe AlbertaRulesof Court were
appropriatein child protection matters and used the authority provided by aregulationto the
Child Welfare Act, S.A. 1984, c. C-81 to design rules of disclosure specifically for child
protection matters. In determining what these specific rules should be the judge considered
the requirements of s.7 of the Charter.

In S.D.K. the judge accepted the argument that she had the authority to design such
disclosure rules because of the regulation under the applicable statute:

1 24.... It argues that this Court has the power to modify the operation of the Rules
of Court asit appliesto practice and procedure under the Child Welfare Act pursuant
to AlbertaRegulation 184/85, Child Welfare Act, Court Rulesand FormsRegulation,
which reads in part:
2(1) Inany matter not provided for in the Act or this Regulation,
the practice and procedure in the Court, as far as may be,

shall be regulated by analogy to the Alberta Rules of Court
and the procedures followed in the Court of Queen's Bench.

2 The Court may give directions on practice and procedure.
(©)) The Court on application may
@ vary arule of practice or procedure,
(b) refuse to apply arule of practice or procedure, or
(c) direct that some other procedure be followed.

1 25 The Department acknowledges that it made no formal application to the trial
court, or to thisCourt, to vary thecivil production rulesto endorsethe procedure that
it followed in this case but asks that this be done now, ex post facto. ...



Page: 9

[39] Indesigningthedisclosurerulesfor child protection mattersin S.D.K ., thejudge considered
the disclosure provisionsin the Alberta Rules of Court asfollows:

1119 Those Rules have now been repeal ed and replaced in the Alberta Rules of Court
by Part 13, Division 1, "Discovery of Records', which creates an obligation on each
party to an action to prepare and serve an Affidavit of Records|isting recordswhich
arein their possession, custody or power and which, as provided in Rule 186.1,:

... could reasonably be expected

@ to significantly help determine one or more of the issues
raised in the pleadings, or

(b) to ascertain evidence that could reasonably be expected to
significantly help determine one or more of the issues raised
in the pleadings.

120 Also of interest is Rule 187(7) which provides:

Despite anything in this Rule, the Court may, on application, order aparty to
provide any further information to any other party that the Court may direct.

[40] The genera requirement to produce documents within a party’s “power” may have
influenced the judge’s decision to include disclosure of third party documents by the
Director of Child Welfare, subject to any legal entitlement of such third party to declineto
provide disclosure.

[41] Thegeneral productionruleintheNovaScotiaCivil Procedur e Rulesusesdifferent words.
Rule 20.01(1) provides:

20.01. (1) Unless the court otherwise orders, a party to a proceeding shall, within
sixty (60) days after the close of the pleadings between an opposing party and
himself, or within seven (7) days after the service of the originating notice where
there are no pleadings, serve on the opposing party alist in Form 20.01A of the
documents that are or have been in his possession, custody or control relating to
every matter in question in the proceeding and file with the prothonotary the list
without a copy of any document being attached thereto.

(Emphasis added)
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There is no regulation under the Children and Family Services Act similar to that relied
on by thejudgein S.D.K., which authorizes a judge of the Supreme Court of Nova Scotia
to design disclosure provisions for usein s. 63(3) hearings.

Inthiscase, there hasasyet been no determination of what statutory or rule-based disclosure
obligations apply or whether their use would assure a fair hearing. It is implicit in the
appellant’ s arguments that the respondent has not complied with s. 38(1) of the Act (which
isassumed by both partiesto apply and about which | would reach no conclusion) and that
Rule 20, while assumed to be available (again about which | would reach no conclusion) is
inadequate. Those are issues that must first be determined. It may be that the application of
the existing Rules facilitates adequate disclosure. In that case, it will be unnecessary to
consider theimplications of s. 7 of the Charter for the proceedings in which the appellant
isinvolved. It iswell-settled that the requirements of the principles of fundamental justice
are highly contextual. Animportant part of the context for the purposes of this case isthe
existing statutory framework for the proceedings.

Without aregulation authorizing ajudge to design disclosure provisionsin child protection
matters such asthejudgein S.D.K. relied on, and given that there are anumber of discovery
and production provisions in the Act and the Rules that are potentially relevant here that
have not been judicialy considered as to their applicability and adequacy because the
application before the Chambersjudge was framed almost exclusively in Stinchcombe and
Charter terms, and given the limited evidence before the Chambers judge, it would have
been prematurefor the Chambersjudge, and would be prematurefor this Court on therecord
before us, to consider whether the existing disclosure provisions with respect to as. 63(3)
hearing are adequate to protect the appellant’s s. 7 Charter rights.

If the appellant thinks (as he apparently does) that the respondent hasadisclosure obligation
under s. 38(1) of the Act or under Rules 20 or 69 of the Civil Procedure Ruleswhich has
not been complied with, then it is open to him to bring the appropriate applications. Once
the result is known, if the appellant feels that the standard of fairness required in this
proceeding by s. 7 of the Charter has not been satisfied, an appeal from that decision may
be brought that will have an appropriate context and underpinning. The appropriate
underpinning could include evidence about the existence of consents, what information
exists, what organi zation hasit and the conditions under which that organization will release
it to either of the parties. To make adetermination that the existing disclosure provisionsfor
as. 63(3) hearing are inadequate to protect the appellant’ss.7 Charter rights without this
evidentiary basis would be inappropriate.

The appellant’ s argument that s. 38(1) of the Act requires full disclosure of the type heis
seeking because these words are contained in the subsection itself is not convincing, even
if s.38(1) applies.

While the words “full, adequate and timely disclosure” are used in s. 38(1), they must be
read in the context of the whole subsection. Reading these words in the context of the
subsection makes it clear they mean full, adequate and timely disclosure of the matters
described later in the subsection, namely: the allegations, intended evidence and orders
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sought. The respondent indicates there has been full disclosure of the allegations, intended
evidence and orders sought and thisis not disputed by the appellant.

[48] Accordingly, | am satisfied the Chambers judge did not err in refusing to order further
disclosure by the respondent given the nature of the application before her. | want to make
it clear that because of the nature of the record before me, I am not deciding which, if any,
of the Civil Procedure Rules apply in this case or whether s. 38(1) of the Act applies.

[49] | would dismiss the appeal with costs of $1,000 including disbursements payable by the
appellant to the respondent.

Hamilton, J.A.
Concurred in;

Bateman, JA.
Cromwell, JA.



