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Classactions; Timing of Preliminary Motions; Jurisdiction
of the Court over Ex Juris Appellants.

Some of the respondents made a motion in Supreme Court,
prior to the certification motion in a proposed class action, to
have the claims of the ex juris appellants dismissed for want of
jurisdiction on the basis of the common law principle of
jurisdiction simpliciter, codified in the Court Jurisdiction and
Proceedings Transfer Act, S.N.S. 2003 (2d Sess.) ¢.2, as
“territorial competence’. The ex juris appellants did not plead
“real and substantial connection” to Nova Scotia and did not
seek to introduce any evidence of such a connection. The judge
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heard the matter and dismissed the claims of the ex juris
appellants.

Did the judge err in deciding the motion pre-certification and in
dismissing the claims of the ex juris appellants?

The judge made no error. He recognized the general reluctance
against pre-certification motions, but noted that there are times
when the overriding principles of economy, efficiency and
justice require that an interlocutory matter be heard before
certification. He did not err in concluding that the jurisdiction
issue before him was such an exception. He found there was no
link between the ex juris appellants and Nova Scotia, other than
acommon issue with the resident plaintiffs, and thus no
jurisdiction simpliciter or territorial competence. The statement
of claim provides that the ex juris appellants did not reside in
Nova Scotia and that the respondents did not ordinarily reside
here and were based in Ontario. It makes no allegation and the
appellants presented no evidence that any of the ex juris
appellants were prescribed OxyContin® Tabletsin Nova
Scotia, purchased or ingested OxyContin® Tabletsin Nova
Scotia, or suffered any injury or lossin Nova Scotia. It appears
the evidence exists only and entirely in other jurisdictions. The
relief sought is based in part on ex juris legidation. In these
circumstances, the judge did not err in concluding there was no
"real and substantial connection™ between the ex juris
appellants and Nova Scotia and dismissing their claims. This
appeal does not deal with whether so-called “national” class
actions are available in Nova Scotia or with whether the ex juris
appellants can be members of a national class as certified in
Nova Scotia, as opposed to named plaintiffsin the action.

Thisinformation sheet does not form part of the court’sjudgment. Quotes
must be from the judgment, not this cover sheet. Thefull court judgment
consists of 10 pages.




