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Reasons for judgment:

[1] This is an appeal by a supplier from the refusal by  MacDougall, J. of an
order requiring the receiver to release goods to the supplier pursuant to s. 81.1 of
the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended.

[2] The single issue is whether the judge erred in finding that the goods were
“subject to [an] agreement for sale at arms’ length” at the time the supplier
presented a written demand for repossession.

[3] The goods in issue were books supplied to ITI as course materials.  ITI was
obliged by its contract with its students “... to provide, at its discretion, textbooks
and courseware needed for the program...” and the students acknowledged that “...
it is necessary for ITI to change ... materials ... from time to time” and that such
changes “... may be made during the course of the student’s program.”  ITI
intended to use the books which had been supplied for a module starting at the end
of August, but they had not been distributed to the students and remained on the
shelves at ITI as of the date of the receivership and the supplier’s written demand
in mid-August.   

[4]  The judge held that once ITI had decided what course materials it would
use, there was a binding contract to supply those very materials to the students.  He
found that ITI had selected the books in issue here and that, therefore, the books
delivered to ITI were subject to an agreement for sale to the students.

[5] In our view, the judge erred in law in so holding.  ITI retained a discretion
under its contract with its students as to what course materials it would supply. 
The fact that it intended to supply certain materials did not give rise to a
contractual obligation to provide those particular materials.  It follows that, as of
the date of the supplier’s demand, these books were not “subject to any agreement
for sale” within the meaning of s. 81.1(1)(c)(v) and that the judge erred in finding
otherwise.

[6] Leave to appeal is granted, the appeal is allowed and an order will issue
directing return of the goods or payment of their value.  Counsel for the appellant
will prepare the order for review by counsel for the respondent and submission to
the Court.  The respondent shall pay to the appellant costs fixed at $1500 inclusive
of disbursements.
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Cromwell, J.A.
Concurred in:

Roscoe, J.A.
Oland, J.A.


