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Criminal Law, sexual assault,

Evidence: prior consistent statement

Jury Charge: comment by judge on credibility,
misstatement of the evidence

The appellant was convicted after ajury trial of sexual assault of
his 12 year old niece. He appealed his conviction and his sentence.

Did the judge err by admitting evidence of a prior consistent
statement, by commenting unfairly on the credibility of awitness
in the jury charge and by refusing to correct a misstatement of the
evidence in the charge to the jury?

Appeal allowed. New trial ordered. The prior consistent statement
was not admissible. It was not part of the narrative. The comment
on the credibility of the witness was, in the circumstances, unfair.
The misstatement of the evidence should have been corrected
because it was important to the theory of the defence. While any
one of these errors may not by itself have been sufficient to order a
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new trial, given the cumulative effect of the errors, it was not a
case where the curative provisions of s. 686 of the Criminal Code
should be applied.
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