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SUMMARY: Four children ranging in age from three to eight years were taken into
care in May, 1997. The protection hearing concluded in October, 1997,
and the decision was delivered and an order was issued by the judge of
the Family Court on November 18, 1997.

On May 20, 1997, the Minister was granted temporary care and custody
with access to the mother two times per week as specified by the Agency.
At various times the interim order was amended only as it related to the
terms of access granted the mother. In September, 1997, her access
was reduced to three hours on one day per week.

In the order given after the hearing was concluded, the judge found that
while the children were in need of protection and required supervision, he
also returned them to the respondent mother who had long since
separated from their father. The Minister appealed.

ISSUE: The Minister alleged that the trial judge erred by,

1. ordering changes to the placement and access of the children
without counsel having an opportunity to present evidence and



make submissions on the subject; and
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2. placing the children back with their mother without considering the
needs of the children as specified by the preamble and other
relevant sections of the Act.

RESULT: The Court allowed the appeal with respect to placement and access. It
confirmed the finding of the judge that the four children are in need of protective
services. The Court observed that returning the children to the mother
represented a substantial change from all the earlier interim orders. It found that
the focus of the proceeding was whether the children were in need of protection
and the issue of placement was neither requested nor adequately addressed by
counsel before the order was issued. The Court observed that it is a
fundamental principle of natural justice that the appellant (Minister) had the right
to be heard on placement and access before the children were returned to the
respondent mother in the manner that the judge ordered. The Court concluded
the judge erred in law by failing to provide counsel with that opportunity.
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