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Summary: The bus the appellant was driving came upon the scene of
an accident and collided with a car, killing two of its
occupants.  The respondent lawyer represented the
appellant at the preliminary inquiry and the trial before a
judge and jury, on the charges of dangerous driving
causing death.  He did not object to the admission of a
video re-enactment of the accident or to opinion evidence
as to the response time available to his client.  Rather, the
respondent sought to show through cross-examination
that there was no factual basis for a critical aspect on
which the video and opinion relied, and presented other
expert evidence.  The appellant was convicted.  This
court overturned those convictions and ordered a new
trial; the Crown subsequently withdrew the indictment.



The appellant sued the respondent, claiming professional
negligence.  The trial judge heard evidence including
conflicting expert evidence.  She held that the respondent
had not breached the standard of care of a reasonably
competent counsel.

Issue: Whether the trial judge erred in finding that the
respondent’s failure to object did not breach the standard
of care of counsel acting in a criminal proceeding.

Result: Appeal dismissed.  On the facts of the case before her,
the judge found that the respondent’s failed strategy to
allow the evidence to go before the jury without
objection did not amount to negligence.  Her conclusion
was based on the judge’s reasonable assessment of all the
evidence, and does not reflect palpable and overriding
error.
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