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Criminal law: remedy for misapprehension of the evidence

The appellant was convicted of sexual assault and unlawful
confinement and sentenced to three and one-half years
incarceration. Thetrial judge failed to carry out any analysis of
the conflicting evidence between the complainant and the
appellant about their sexual contact because of his conclusion
that the complainant was unlawfully confined. The respondent
acknowledges that the trial judge misapprehended the evidence
in making this finding, and concedes that there must be a new
trial, at least on the charge of sexual assaullt.

The appellant sought the entry of an acquittal on the basis that
the verdicts were unreasonable.

What is the appropriate remedy where the trial judge has
misapprehended the evidence.



Result: The appellant did not receive afair trial dueto the
misapprehension of the evidence by the trial judge. Where
there is evidence that could reasonably result in afinding of
guilt, the appropriate remedy isanew trial. The convictions are
guashed and a new trial ordered on all counts should the Crown
wish to proceed again.
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