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Summary: Mr. Dim appealed his sexual assault conviction. The trial judge
found Mr. Dim and the complainant had engaged in consensual
sexual activity, up to a point. He found there was no consent to
sexual intercourse. Mr. Dim acknowledged that he understood
the complainant had not consented to sexual intercourse and
said sexual intercourse did not occur. The complainant said it
did. During the trial, credibility was a central issue.

The trial judge, relying in part on expert evidence, found that
sexual intercourse did occur and the complainant did not
consent. The grounds of appeal deal primarily with complaints




about the trial judge’s treatment of evidence.

Issues: Did the trial judge err by:

1.

a &M D

Applying markedly different standards of scrutiny to the
evidence presented by the Crown and defence;

Materially misapprehending text message evidence;
Failing to appreciate the disinhibiting effects of alcohol;
Improperly conflating capacity to consent with consent;

Making an adverse credibility finding against the appellant
due to a violation of the rule in Browne v. Dunn;

Providing insufficient reasons respecting why the appellant’s
evidence was rejected and how he arrived at credibility and
reliability findings; and

Improperly qualifying an expert witness and then further
erring by relying on such expert evidence.

Result: Appeal dismissed.
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