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reqgistered holder of 508 shares of the capital
stock of J. W. Rudderham Limlted, a body
corporate, with head office at Sydney, Nova
Scotia, at an extraordinary meeting of the share-
holders of the Company to eliminate Section 39 (&)
of the said Company's Arxrticles of Assoclation as
amended by special resolution dated the lst day
of Apyxil, A.D. 1959, for the purpcse of enabling
said trustee to give effect to paragraph 5{b) of
the Last ¥Will and Testament of the said Joseph
Willard Rudderham, deceased, in accordance with
the terms of the order for judgment of Dubinsky, J.,
under caus2 entitled 1967 *B' No. 4021 in the
Supreme Court, Trial Division, between Emerson
Dixon Rudderham, plaintiff and the Neva Scotia
Trust Company, & body corporate, trustee under
the Last Will and Testament of Joseph Willard
Rudderham, defendant.

2. The shares of the capital stock of J. W.
Rudderham Limited should be first offered to the
shareholders of that Company, pursuant to

Section 3%(a) of the Company's Articles of
Association. This should be done as soon as
possible, at a price to he determined in the
manner set forth 4in Section 39(a) of the articles
and the price should be determined as of this
{sic - the] date of the offer.”

Section 3%9{a) of the Articles of 2ssociation of

J. W. Rudderham Limited reads:

"Section %9 ({aj) No share shall be “ransferred
by any sharehclder to any person nct a share-
holder without first offering it in writing at
its falr value {such fair value, in case of
difference, to be finaily determined by the
auditor of the Company f£or the time being} to the
sharehoiders of the Company and any othexr share-
holder or shareholders shall have the right to
purchase, at such failr value, &ll or any of the
total number of shares to he seld, and the shares
so purchased shall be divideéd pro rate among the
purchasing shareholders in propertion to their
heldings in the Companv, unless otherwise agreed
between them."”



This avpeal is taken from that part of the
decision and order of Hart, J. which answers the second of
the two questions. The appellants submit that the second
question should be answered:

"No. 2. The shares of the cavnital stock of

J. W. Rudderham Limited should be first cffered
to the sharsholders of that Company, pursuant
zc Section 39 (a) of the Companv's Articles of
Agsociation. This should be done as soon as
possible, at a price to be determined in the
manner set forth in Section 39 {a) of the
Articles, and a price should he determined as of
the 15th day of December, 1967, or such earlier
date as the Nova Scotia Supreme Courti, Appeal
Division deems proper."

The only issue before usz, therefore, is deter-
mination of the date on which the shares of J. W. Rudderham
Limited held by the Trustee, ghould ke valued, and their price
thereby set, upon being offered to the other shareholders

under 8. 39(a} of the Articles of 2ssociation.

Although the issue before uz 1ls simply stated,
there lies behind it and bearing upon it 2 zscnewhat tancled
and unusual chain of circumstances as set cut in the admission

of facts and revezlied In the cther documents hefore us,

Joseph ¥illard Rudderhaw, the testator, died
as the result of a motor wehicle accident on or about March 1,
1965. His ¥Will, dated Julv 8, 1863, was duly admitted to
probate on Maxch 9, 19€65. The Nove fcotia Trust Company &and

E. Allan Jost were the executers and the Trust Companv the



sole trustee. The estate was duly administered and final
decrees granted toc the executors by the Court of Probate for
the Probate District of the County of Capa Breton on May 9,

1967.

v The relevant provisions of the testator's Will
are contained in the Fifth Clause. 3y sub-clause (a) thereof
he gave, devised and bequeathed all his remaining property

to the Trustee upon trust to sell with power, inter alia,

to retain any of his investments or agsets a&s authorized

investments. Sub-clause (b) reads:

"Notwithstanding the provisions of clause (a}
immediately preceding this clause (b) of this

my Will, I direct my Trustee to sell all the

shares of stock of J. W. Rudderham Limited which

I may own at the time of my dzath, uvon such terms
and conditions as my Trustee shall, in 1ts absolute
discretion deem fit; PROVIDED, HOWEVER, that my
sons LEmerson Dixon Rudderham, Stewart Ross
Ruddesrham, Edward Nelson Rudderham, James Ropert
Franklin Rudderham, and Wilson Valentine Rudderham,
or any group of them shall have the first option
to purchase the said shares or any portion thereof
that thev may choose to accept, at the fair

market valiue thereof to be determined by the
Auditor of the Company; BUT PROVIDED, ALSC, that
all the other terms of such option, including

the time in which the same may be exercisged, shall
be in the absoclute discreticn of my Trustese, it
being my Will that my Trusztcee shall do everything
reasonable to facilitate the purchase cf the said
sharaes by my sald sons above-named, and that my
paid song above-nemed ghall have an equal opportunity
to acquire the maid sharae of stock or porticns
thereof. If the cffers sc made to my sald sons
above-~named are not accepted, the sharves subiject
to the unaccepted offars shall be held by my
Trustee or disposed of by mv Trustee to such other
pargon or persons and 1in sueh manney as my Trustee













The order for judgment pursvant te the decision
of Dubinsky, J. was issued on April 24, 1969. But on
April 22, 1969 Ross Rudderham, Nzlson Rudderham and Selma
‘Doucet brouaght action against the Trustee, Emerson, Franklin

and Wilson Rudderham claiming, inter alia, a declaration that

the individual defendants were prohibited from purchasing
any of the shares of J. W. Rudderham Limited. An injunction
was granted on April 23, 1969 restraining the Trustee from
dealing with or in any way dispesing of or encumbexring the

shares of J. W. kKudderham Limited.

The next relevant proceeding in this labyrinth
of litigation was the issue of the origineting summons on
November 12, 196% and tc which I have referred in the first
paragrach of.thig opinion. On November 27, 1969 by order of
Hart, J., the indunction granted on April 23, 1969 was
dismissed. The hearing tock place on November 27, 1969.

Mr. D. M. Gillett, who was Managey of the 3ydnev branch of

the Trustee from March L, 1%66 to August, .9c¢%, said in
evidence that he was not aware of the exlstence of s. 39{a)

of the Articies of Associatlion at the timz of negotiations

for the purchease and sale of the shares held by the Trustee

in 1957. In fact, he onlv knew wf z. 39{a} two or three months
before the date of the hearing. Ross Rudderham, who also

gave evidence, said that he had known of the gpecial rescliution

bringing 3. 39{a} intec force in 1958 and had thought abouf it
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at times, but never from 1965 to 1969. In anv event, it was
the discovery, or rediscovery, of the existence of s. 39(a)
of the Articles that brought zbcout the issue of the summons

on November 12, 1969.

I have set out the questions asked bv the
originating summons heard by Eart, J. arnd the answers given
by him. The conflict between s. 39{(a} a&nd sub-clause (b)
of the Fifth Clause of the Will has been therebv resolved in
favour of 8. 39{a}. The Trustee, in disposing of its 509
shares, must first offer them to the ctheyxy sharehoclders.

The only question for us 1is, at what orice are they o be
offered; their value as at the date of the testator's death,
namely $225.00 per share, their wvalue as at the date when
actually offered to the other shareholders pursuant to s. 39(a},
or their value as at some other date. The answer to this
question affects the other sharehcsliders Reose Rudderham,

Melson Rudderham and Selma Doucet very materially. Since the
death of the testator, Rozs Rudderham has been the active
head of %the Company and has been Presidept since July 5, 1966.
Nelson Rudderham has besn in chargs of cne of the divisions
of the Company. Seima Doucet is 0ffice Miunager. All have
worked sxtremely hard and im particular, s Rudderham nas
devotad almost all of his waking hours to the Company. As a
result of efficient management, very hard work snd taking
advantage of opportunities arising from i{acreessd industeial

setivity in Cape Breten, sales have grown remarikably and the























