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Summary: The judge heard a pre-trial application by the respondent 

alleging a breach of his s.11(b) Charter right to trial within a 

reasonable time.  The judge granted a stay of proceedings on 

the basis that the delay, which exceeded the Jordan 

deadline, was not able to be justified by the Crown as 

constituting exceptional circumstances. The judge had 

allocated certain portions of the delay to the defence and to 



 

 

institutional challenges, however the remaining delay of 24 

months still exceeded the permissible 18 month presumptive 

delay ceiling. 

Issues: Did the judge err in concluding the remedy the respondent’s 

s.11(b) Charter right was infringed by:  

 

(i) failing to characterize certain delay as exceptional, and 

therefore beyond the ability of the Crown to control? 

 

(ii) failing to properly allocate certain delay to the defence? 

Result: The judge applied the correct test for assessing delay per R. 

v. Jordan, 2016 SCC 27, and exercised her discretion to 

balance the competing factors. The circumstances before her 

arguably justified the imposition of a stay and deference 

must be shown on appeal. The record does not reveal any 

error on the part of the judge. 

 

The appeal is dismissed. 

This information sheet does not form part of the court’s judgment. Quotes must be from the 

judgment, not this cover sheet. The full court judgment consists of 21 pages. 
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Order restricting publication  — sexual offences 

486.4 (1) Subject to subsection (2), the presiding judge or justice may make an 

order directing that any information that could identify the victim or a witness shall 

not be published in any document or broadcast or transmitted in any way, in 

proceedings in respect of 

 (a) any of the following offences: 

(i) an offence under section 151, 152, 153, 153.1, 155, 160, 162, 

163.1, 170, 171, 171.1, 172, 172.1, 172.2, 173, 213, 271, 272, 273, 

279.01, 279.011, 279.02, 279.03, 280, 281, 286.1, 286.2, 286.3, 346 

or 347, or 

(ii) any offence under this Act, as it read from time to time before 

the day on which this subparagraph comes into force, if the conduct 

alleged would be an offence referred to in subparagraph (i) if it 

occurred on or after that day; or 

(b) two or more offences being dealt with in the same proceeding, at least 

one of which is an offence referred to in paragraph (a). 

Mandatory order on application 

(2) In proceedings in respect of the offences referred to in paragraph (1)(a) or 

(b), the presiding judge or justice shall 

(a) at the first reasonable opportunity, inform any witness under the age 

of eighteen years and the victim of the right to make an application for the 

order; and 

(b) on application made by the victim, the prosecutor or any such witness, 

make the order. 

 



 

 

Reasons for judgment: 

 

[1] On June 6, 2019, Mr. Lee was charged with sexual assault contrary to s.271 

of the Criminal Code.  His trial was originally scheduled to be heard in the 

Provincial Court of Nova Scotia on November 16-17, 2020.  Certain matters arose 

which necessitated an adjournment on the first day of trial.  Two weeks later, new 

trial dates were assigned for November 29-30 and December 3, 2021. 

 

[2] On November 24, 2021, Mr. Lee succeeded on his application to stay the 

charge.  The Honourable Judge Ann Marie Simmons (“the judge”) was persuaded 

the respondent’s s.11(b) Charter right to trial within a reasonable time had been 

breached.  She determined the trial, scheduled to begin the following week, had 

exceeded the presumptively reasonable delay ceiling of 18 months prescribed in R. 

v. Jordan, 2016 SCC 27.  The judge concluded the Crown had not met its burden 

to rationalize that delay. 

 

[3] The Crown appeals from the stay decision.  It says the judge incorrectly 

attributed certain periods of the delay in her application of the Jordan analysis to 

the circumstances of Mr. Lee’s case.  The Crown asks us to quash the stay imposed 

by the judge and to remit the matter for adjudication on the merits, or in the 

alternative, to quash the stay and order a new trial.  For the reasons that follow, I 

would dismiss the appeal. 

 

[4] Understanding the chronology of the various steps in Mr. Lee’s course 

through the Provincial Court gives context to the judge’s decision.  This requires a 

closer look at some events, to appreciate the points of divergence between the 

Crown and Mr. Lee as to their significance.  Certain dates are critical to the 

Crown’s objections to the judge’s decision.   

 

[5] There is no dispute that from June 2019 when the Information charging 

Mr. Lee was laid, through to January 2020 when election was made to Provincial 

Court and a not guilty plea entered, a total of 7 months, 21 days of delay had 

accrued.  Mr. Lee’s trial was scheduled for November 16-17, 2020 with a pre-trial 

conference scheduled for June 26, 2020.  That pre-trial was eventually adjourned 

to September 30, 2020. 

 

[6] Unbeknownst to the Crown, the complainant returned to her home in South 

Korea in March 2020, intending to come back to Nova Scotia in September.  

However, on September 8th she advised Victims’ Services she would remain in 
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South Korea.  Subsequently, in the fall of 2020 the complainant disclosed to the 

investigating officer:  (i) additional information in the form of text messages 

between her and Mr. Lee; (ii) she had received medical treatment relating to 

memory loss surrounding the events of the alleged sexual assault; and (iii) she had 

kept a diary. 

 

[7] These events impacted the course of the case over the fall of 2020, 

contributing to the need to adjourn the trial.  The events were outlined in detail by 

the judge in her decision and ably captured in a chart found in the Crown’s factum.  

A considerable portion of that chart is reproduced here to provide context to the 

arguments raised by the Crown: 

 
Date Appearance Notes Time Elapsed 

Oct 6, 2020 Crown applies to adjourn the trial as the complainant is out 

of the country. Crown is aware of Jordan concerns. Defence 

is opposed, says this issue should have been raised at a pre-

trial conference. Adjourned to Oct 9, 2020 for further 

inquiries.1 

+6 days 

 

(Total: 488 days, 

or 16 mo) 

Oct 7, 2020 Complainant advises Crown about concerns with appearing 

in person: 28 day total quarantine, risk of infection during 

travel, having to advise parents of reason for travel. 

 

Oct 8, 2020 Complainant advises Crown about an in-person course she 

is taking in South Korea. Crown advises defence it is 

making a videolink application. 

 

Oct 9, 2020 Crown abandons adjournment application and makes s. 

714.2 application. Defence needs instructions to make 

submissions. Adjourned to Oct 15, 2020. 

+3 days 

 

(Total: 491 days, 

or 16 mo, 3 days) 

Oct 15, 2020 Defence submissions on s. 714.2 application. Defence is 

working with Crown to resolve issue of text message 

translation. Defence says there may be s. 276 application, 

but unlikely. Adjourned to Nov 2, 2020 for s. 714.2 

application continuation. 

+6 days 

 

(Total: 497 days, 

or 16 mo, 9 days) 

Oct 30, 2020 Complainant advises investigating officer (“I/O”) that she 

is having memory problems and mentions speaking with a 

psychiatrist. Complainant also forwards to I/O two 

screenshots of text messages. 

 

Nov 2, 2020 Crown witnesses, complainant and Ms. Kang, testify on 

s. 714.2 application. Adjourned to Nov 3, 2020 to schedule 

defence submissions. 

+ 18 days 

 

(Total: 515 days) 

                                           
1 Numerous footnotes found in the chart are omitted here, as they are not necessary to understanding the chronology 

of events. 
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Date Appearance Notes Time Elapsed 

Nov 3, 2020 Defence submissions scheduled for Nov 5, 2020. +1 day 

 

(Total: 516 days) 

Nov 5, 2020 Defence submissions on s. 714.2 application. Defence says 

“more should have been done earlier”. Adjourned to Nov 

12, 2020 for decision on s. 714.2 application. 

+2 days 

 

(Total: 518 days) 

Nov 9, 2020 Crown meets with complainant with a police officer (not 

the I/O) and learns of complainant’s memory problems. 

Complainant also mentions making diary entries. 

 

Nov 10, 2020 Crown advises defence of the complainant’s memory loss. 

Crown asks I/O if he has had any correspondence with the 

complainant. At 8:48 p.m., I/O forwards to Crown the 

complainant’s Oct 30, 2020 email. Crown forwards the 

8:48 p.m. email to defence at 8:54 p.m. Defence advises 

Crown that it possesses texts messages that are not part of 

the disclosure that it is holding on to as “potential defence 

evidence”. 

 

Nov 11, 2020 Complainant advises Crown that she has been seeing a 

psychiatrist for three weeks and will try to restore her 

memory. Defence reiterates to Crown that it has additional 

text messages. 

 

Nov 12, 2020 Crown is contemplating a past recollection recorded 

application, given the complainant’s memory loss. Court 

invites submissions on whether to proceed with the s. 

714.2 decision. Defence says this development makes it 

even more imperative for complainant to appear in person. 

Further, defence says that there is more disclosure to request 

and potential third party records to try to have produced, 

but does not know if there will be a s. 278.3 application. 

Matter stood down to allow Court time to decide if she 

“should give [counsel] the decision”. Court invites 

possibility of reopening the s. 714.2 application, but 

parties agree to receive decision. Videolink application 

granted. Crown shows defence complainant’s Nov 11 

email. After court, Crown replies to defence’s disclosure 

request that I/O has nothing further. 

+7 days 

 

(Total: 525 days, 

17 mo, 7 days) 

Nov 13, 2020 Crown reiterates to defence that it is contemplating a “past 

recollection recorded” application, with which defence was 

not familiar. Crown asks if defence is making a s. 278.3 

application (re: complainant’s diary) and/or a s. 278.92 

application (re: text messages). Defence asks for 

clarification. Complainant advises Crown she remembers 

the majority of the incident. Crown discloses same to 

defence minutes later. 
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Date Appearance Notes Time Elapsed 

Nov 14, 2020 Defence advises Crown it is making an adjournment 

application, citing five areas of inquiry it needs to consider 

further. 

 

Nov 16, 2020 Trial date: defence seeks adjournment because of 

outstanding issues arising from complainant’s two emails 

sent since Nov 10. Adjournment granted. Court invites 

counsel to email their availability to set a new date. 

Defence estimates three days required for trial. Crown will 

make itself available for “any date”. Crown advises that, 

because the trial has been adjourned, it will make a 

Seaboyer application. Court will look for a half-day for the 

potential s. 278.3 and Seaboyer applications. 

Adjourned to Nov 23, 2020 to set new trial date. 

+4 days 
 

(Total: 529 days, 

or 17 mo, 11 days) 

Nov 23, 2020 Court notes all parties available for trial: Mar 8, Mar 12, 

Apr 22, and Apr 23, but court is “fully booked on those 

days”. Court asks Crown to “look at the dockets” to see if 

this matter can be given priority on those dates. Adjourned 

to Dec 1, 2020 to set trial dates. 

+7 days 

 

(Total: 533 days, 

or 17 mo, 18 days 

Dec 1, 2020 Crown advises that the four dates discussed present 

challenges. Crown asks to look at dockets, in other 

courtrooms, for earlier dates. Court says it is willing to hear 

this trial any time she is sitting and a courtroom is available. 

Court offers: Nov 15-17, 2021. Crown available; 

defence is not available Nov 16, 17. Court schedules Nov 

29, Nov 30, Dec 3 for trial. Adjourned to Dec 8, 2020 to 

see if earlier dates can be scheduled. 

+8 days 

 

(Total: 541 days, 

or 17 mo, 26 days) 

Dec 7, 2020 Crown finds potential trials dates: Jan 4, 6, and 25. 

Defence not available. 
 

Dec 8, 2020 Crown reiterates it will accept any trial dates. Crown has 

looked for dates in any Halifax courtroom in January when 

defence is available and located potential dates: Jan 13, 15 

(Court not available), 19, 22. Other potential dates 

Crown found were: Jan 6 and Feb 1, 5, 8, 12, 15, 19, 22, or 

26; defence is not available, but Court might have been able 

to accommodate Feb 5, 8, 9. Jan 25 also a potential date, 

but Court not available. Crown canvassed with federal and 

municipal Crowns for court time, will canvass Dartmouth 

courts, and will look into March and April dockets. Defence 

to consider whether it is making a s. 278.3 application. 

Adjourned to Dec 22, 2020 to see if earlier dates can be 

scheduled. 

+7 days 

 

(Total: 548 days, 

or 18 mo, 2 days) 

Dec 17, 2020 Court “may be able to secure some dates” in May 2021. 

Crown confirms it is available. 
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Date Appearance Notes Time Elapsed 

Dec 21, 2020 Defence advises Court and Crown that it is “seeking” : 

(1) the complainant’s diary; (2) the complainant’s medical 

records; (3) Victim Services records; (4) s. 

278.92 application (re: text messages in defence 

possession); and (5) further texts of Crown witnesses. 

Defence may make a delay application. 

 

Dec 22, 2020 Crown is not bringing a Seaboyer application and defence 

may need a hearing for all items identified in yesterday’s 

correspondence. Crown has located potential dates: Jan 13 

(defence available, Court not sitting but could), Jan 15 

(defence available, Court not available), Mar 1 (defence not 

available), Mar 4, Mar 11 (Court not available). Some May 

dates available, but defence is not available. Court books 

Jul 12, 2021 for this matter. Adjourned to Jan 19, 2021 for 

status on any third party records applications. Crown notes 

that s. 278.3 requires notice and early trial dates may be 

hard to accommodate. 

+14 days 

 

(Total: 562 days, 

or 18 mo, 16 days) 

Dec 29, 2020 Defence asks Crown if it will lead evidence of two 

incidents, which would alleviate the need for a s. 276 

application. 

 

Jan 11, 2021 Court asks if parties available Jul 13. Crown available.  

Jan 13, 2021 Defence requests various third party records from Crown: 

(1) complainant’s diary; (2) Victim Services’ file; (3) any 

further communications between Crown witnesses; and 

(4) any further communications between Crown witnesses 

and accused. Defence requests disclosure of the names of 

those who helped complainant with her memory, how texts 

were received by police from Crown witnesses, and any 

further communication between police and witnesses.  

Crown relays relevant requests to complainant. 

 

Jan 14, 2021 Crown replies to defence’s correspondence from Dec 29 

and Jan 13, providing further information on s. 278.92 and 

efforts to obtain waivers from the complainant. 

 

Jan 15, 2021 Complainant sends Crown her Medical Certificate and 

diary entry, in Korean. Complainant has no further texts 

and confirms the typed copy of her diary is the original.  

Crown advises defence it is in possession of this medical 

record and the diary entry, and is working on obtaining a 

waiver to produce these documents to defence. 

 

Jan 18, 2021 Complainant confirms to Crown that what she has sent is all 

the medical documentation she has received.  Crown 

obtains waiver from complainant to produce to defence, 

and for Crown to use, her medical record and diary. 
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Date Appearance Notes Time Elapsed 

Jan 19, 2021 Five issues discussed: (1) Defence may make s. 276 

application. (2) Crown has the complainant’s diary and 

medical record, as well as a waiver; awaiting translation 

and then documents can be produced to defence. (3) 

Defence needs to make a s. 278.3 application (re: Victim 

Services’ file). (4) Defence wants to use Jul 12 for a motion 

for directions to determine if text messages in its possession 

are records pursuant to s. 278.1. (5) Defence has requested 

that Crown find out how police obtained text messages, as 

it may result in “something during the 

trial”; this is an issue defence encountered before. Crown 

has no further information to provide. Adjourned to Mar 4, 

2021 for update on what pre-trial applications will be 

pursued. Out of court, Crown queries with provincial 

Crowns whether they are aware of any potential court time. 

Court time appears available: Feb 8, Feb 12, Feb 19, Mar 

4, Mar 12, and Mar 19. 

+28 days 

 

(Total: 590 days, 

or 19 mo, 13 days) 

Jan 28, 2021 Crown asks if defence available for Apr 29 as it appears to 

have become available. 
 

Feb 1, 2021 Crown provides defence with Korean and English 

translations of the complainant’s diary and Medical 

Certificate of Jan 2021. Defence is not available Apr 29. 

 

Feb 2, 2021 Crown writes to Court that Mar 23, 2021 may be available. 

Defence is not available. 
 

Feb 11, 2021 Court writes to Crown that the Court is not available for 

Mar 23, but Apr 26-30 may open up. Jul 13 is offered again. 

Crown is available, defence is not. 

 

Mar 4, 2021 Defence is pursuing: (1) a s. 276 application as it is 

“particularly relevant”, (2) a s. 278.3 application (re: 

Victim Services’ records), and (3) a motion for directions. 

Defence raises whether there is further disclosure of text 

messages and the authenticity of the diary and medical 

certificate. Crown advises it has nothing further to disclose; 

all other issues require an application. Adjourned to Mar 

25, 2021 to set dates. 

+44 days 

 

(Total: 634 days, 

or 20 mo, 28 days) 

Mar 18, 2021 Defence advises Court it is no longer pursuing s. 276 or 

s. 278.3 (re: Victim Services’ records) applications. 
 

Mar 23, 2021 Defence sends a letter to Court raising Jordan issue.  
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Date Appearance Notes Time Elapsed 

Mar 25, 2021 Defence confirms no s. 276 or s. 278.3 (re: Victim 

Services’ records) applications needed. Defence needs 

more time to consider whether it is making a s. 278.3 

application (re: complainant’s medical records). Defence 

still pursuing the motion for directions. Adjourned to Apr 

15, 2021 to see if defence has any further issues to raise, 

including Jordan, and to set motion for directions date. 

Crown has arranged for independent legal advice for the 

complainant to obtain a waiver permitting use of the text 

messages that were provided in the disclosure. 

+21 days 

 

(Total: 655 days, 

or 21 mo, 19 days) 

Apr 15, 2021 Four issues discussed: (1) Motion for directions procedure 

and hearing date scheduled. (2) Defence may make s. 278.3 

application (re: complainant’s medical records). (3) 

Defence asks if there are more diary entries because it 

“believes” there may be more. Crown does not have more to 

disclose, but will confirm there are no other entries about 

this incident. If defence is not satisfied, it must bring an 

application for production. (4) Defence will file a delay 

application. Adjourned to May 4, 2021 for motion for 

directions. 

+21 days 

 

(Total: 676 days, 

or 22 mo, 9 days) 

Apr 27, 2021 Court writes to multiple counsel offering: Aug 3-6, 9, 10, 12 

and “a time period between September 7th and October 1”. 

Crown is available, defence is not. 

 

Apr 29, 2021 Defence advises Court about three items: (1) possible 

defence memory expert; (2) defence is preparing a s. 

278.3 application (re: complainant’s medical records); and 

(3) defence is pursuing a Jordan application. 

 

May 3, 2021 Defence advises Court and Crown they will not be ready to 

proceed tomorrow. 
 

May 4, 2021 Four issues discussed: (1) Motion for directions adjourned 

at defence request. (2) Crown will use the complainant’s 

texts from the disclosure, so no s. 278.92 application 

required. (3) Parties agree to use Jul 12 for the 

s. 278.3 application (re: complainant’s medical file). 

Crown will facilitate obtaining counsel for complainant. 

(4) Transcript has been prepared for the delay application. 

If defence chooses to bring application before trial, then 

Court wants to use Jul 12 for the delay argument. Defence 

needs instructions to decide. Adjourned to May 18 for 

motion for directions. 

+19 days 

 

(Total: 695 days, 

or 22 mo, 28 days) 

May 14, 2021 Complainant emails Crown second medical record from 

May 2021. 
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Date Appearance Notes Time Elapsed 

May 18, 2021 Motion for directions hearing. Adjourned to Jun 29, 2021 

for decision. 
+14 days 

 

(Total: 709 days) 

May 25, 2021 Crown discloses translated medical record provided by the 

complainant on May 14 and advises a waiver has been 

obtained regarding text messages. 

 

Jun 29, 2021 Decision on motion for directions. Two groups of texts are 

“records”. Adjourned to Jul 9, 2021 to set date for 

s. 278.93 hearing. 

+42 days 

 

(Total: 751 days) 

Jul 8, 2021 Defence files its delay application.  

Jul 9, 2021 Three issues discussed: (1) Crown has obtained waivers for 

all messages in defence’s possession, so no s. 278.92 

application (re: text messages) is required. (2) Defence is 

looking at a Mutual Legal Assistance Treaty (“MLAT”) for 

enforcement of any s. 278.3 order (re: complainant’s 

medical file) and will not be able to deal with this issue on 

Jul 12. (3) Delay application – Crown on vacation first three 

weeks of August. Adjourned to Sep 16 for delay argument. 

Nothing to proceed on Jul 12. 

+10 days 

 

(Total: 761 days, 

or 25 mo, 3 days 

Aug 6, 2021 Defence writes Crown to see whether PPS will act as 

requesting party on MLAT, if defence makes a s. 278.3 

application (re: complainant’s medical records). 

 

Aug 31, 2021 Defence advises Court of intention to rely on MLAT.  

Sep 15, 2021 Defence advises they are not available for tomorrow due to 

illness and the delay application is incomplete. 
 

Sep 16, 2021 Delay argument adjourned at defence request. Crown 

received a third medical record (eight-page therapeutic 

record) from the complainant on Sep 15, 2021. Adjourned 

to Sep 23, 2021 for status update. 

+69 days 

 

(Total: 830 days, 

or 27 mo, 11 days) 

Sep 23, 2021 Parties to set dates for delay and s. 278.3 (re: eight-page 

therapeutic record) applications. Crown has arranged for 

complainant to have counsel for the anticipated production 

application. Adjourned to Nov 2, 2021 for delay argument 

and to Oct 1, 2021 to set s. 278.4 hearing. 

+7 days 

 

(Total: 837 days, 

or 27 mo, 18 days) 

Sep 29, 2021 Defence files s. 278.3 application (re: eight-page 

therapeutic record). 
 

Oct 1, 2021 To set dates for s. 278.4 hearing: Court has to check with 

Chief Judge if there is a courtroom and staff available for 

potential dates discussed by email before this appearance. 

Adjourned to Oct 7, 2021 to set dates. 

+8 days 

(Total: 845 days, 

or 27 mo, 26 days) 

Oct 7, 2021 Adjourned to Nov 10, 2021 for s. 278.4 hearing. +6 days 

 

(Total: 851 days) 
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Date Appearance Notes Time Elapsed 

Oct 29, 2021 Defence files outstanding transcripts for delay argument.  

Nov 2, 2021 Delay argument. Adjourned to Nov 10 to set a date for 

decision and for s. 278.4 hearing. 
+26 days 

 

(Total: 877 days) 

Nov 10, 2021 Section 278.4 hearing (re: eight-page therapeutic record). 

Adjourned to Nov 18, 2021 for decision. Court tentatively 

offers Nov 24 for decision on delay. 

+ 8 days 

 

(Total: 885 days) 

Nov 18, 2021 Section 278.5 decision: production to Court ordered. 

Parties have no further submissions for s. 278.7. Adjourned 

to Nov 24, 2021 for s. 278.7 decision. 

+8 days 

 

(Total: 893 days) 

Nov 24, 2021 Decision on s. 11(b) application. Stay of proceedings 

entered. 
+6 days 

 

(Total: 899 days) 

 

[8] The judge’s calculations of the total delay accrued to the anticipated end of 

trial was 29 months and 27 days.  Of that delay, two months were attributed to 

pandemic-related scheduling challenges and four months were attributed to 

defence unavailability.  The net delay was therefore 24 months. The Crown was 

not able to persuade the judge that exceptional circumstances existed to bring that 

delay below the 18 month ceiling. 

 

[9] The applicable standard of review was described by Derrick, J.A. in R. v. 

Pearce, 2021 NSCA 37: 

 
[53] The standard of review for s. 11(b) appeals is a three-step process as this 

Court has stated previously: palpable and overriding error for findings of fact and 

the categorization or attribution of delay, and correctness for the allocation or 

characterization of the delay and the ultimate determination of whether the delay 

was unreasonable and warrants a judicial stay. Deference is owed to a trial judge’s 

assessment of responsibility for the delay because it involves findings of fact. 

 

[54] Appellate courts must show deference to a trial judge’s underlying 

findings of fact and to the judge’s determination of the legitimacy of defence 

conduct. Those decisions are “by no means an exact science” and “first instance 

judges are uniquely positioned to gauge” whether the defence actions were 

legitimately taken to respond to the charges (Jordan, at para. 65; Cody, at 

paras. 31-32). 

 

[55] Trial judges dealing with s. 11(b) applications will be required to make 

underlying findings of fact and/or draw inferences from facts in determining what 

happened in the course of the case. Trial judges must also determine what caused 

the delay – was the defence conduct legitimate and not frivolous, was the case 
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complex, had the parties reasonably relied on the law as it was before Jordan. As 

this Court noted in R. v. Brown, 2018 NSCA 62, at para. 46, and R. v. Ellis, 2020 

NSCA 78, at para. 80, the trial judge’s categorization of the delay – the finding of 

who or what caused the delay – is entitled to deference, subject to palpable and 

overriding error. 

 

[56] A trial judge’s allocation of the delay under the Jordan framework, also 

referred to as the characterization of the delay, which includes calculating the 

total delay, subtracting the delay assessed against the defence, and then 

comparing the net delay to the applicable Jordan ceiling, is subject to a standard 

of correctness. Also subject to a standard of correctness is the judge’s ultimate 

determination of whether the delay was unreasonable and violated s. 11(b). 

 

[57] The above accords with the Supreme Court of Canada’s recent statement 

in R. v. Yusuf, 2021 SCC 2, that the Ontario Court of Appeal, in the decision 

being appealed from (cited as R. v. Pauls, 2020 ONCA 220), had “applied the 

appropriate standard of review. In Pauls, the standard of review was described: 

 

[40] ...Deference is owed to a trial judge's underlying findings 

of fact. Characterizations of periods of delay and the ultimate 

decision concerning whether there has been unreasonable delay are 

reviewable on a standard of correctness (cites omitted). 

 

See also R. v. Pastuch, 2022 SKCA 109 at paras. 141-42; 146. 

 

[10] The judge applied the analytical framework found in Jordan to determine 

whether the delay in Mr. Lee’s case was unreasonable.  Jordan set ceilings beyond 

which delay in a criminal proceeding will be presumptively unreasonable.  In the 

case of provincial court matters, the Supreme Court of Canada set the limit at 

18 months, net of any delay attributable to or waived by the defence.  (In superior 

court matters that ceiling is 30 months.)  Once the delay has been calculated, if the 

ceiling is exceeded the burden falls to the Crown to justify the delay on the basis of 

exceptional circumstances. 

 

[11] A year after Jordan, in R. v. Cody, 2017 SCC 31, clarification was provided 

regarding assessment of defence delay and the obligations of all three parties to the 

case - Crown, defence and the court.  This evolution of the Jordan framework was 

also discussed in Pearce:  
 

[42]  The Supreme Court of Canada in Cody recognized there is a “potential 

tension between the right to make full answer and defence and the right to be tried 

within a reasonable time – and the need to balance both…” (at para. 34). Actions 

taken by defence in the course of the trial will be scrutinized on a s. 11(b) 
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application to determine whether they were legitimately taken to respond to the 

charges or designed to delay. Furthermore, defence actions that exhibit “marked 

inefficiency or marked indifference toward delay” may well be counted against 

the defence in a s. 11(b) analysis (Cody, at para. 32). 

 

[43] Defence counsel have a responsibility to safeguard their client’s s. 11(b) 

rights by “actively advancing their right to a trial within a reasonable time, 

collaborating with the Crown when appropriate, and using court time efficiently” 

(R. v. Potter, 2020 NSCA 9, at para. 271, citing Cody, at para. 33 and Jordan, at 

para. 138). 

 

[44] Not only defence but all participants in the criminal justice system have 

been directed by Jordan to coordinate efforts to achieve “reasonably prompt 

justice, with a view to fulfilling s. 11(b)’s important objectives” (at para. 5). Trial 

judges as well as counsel have an obligation to conduct the proceedings 

efficiently and proactively in order to ensure unreasonable delay is avoided. 

 

[12] The Crown asserts the judge misapplied the test in relation to “exceptional 

circumstances” and wrongly assessed defence delay.  The Crown says the 

combination of both exceptional circumstances, and defence delay occasioned after 

November 2020, were not properly excised from the judge’s calculation. 

 

[13] Mr. Lee maintains the judge’s characterizations of the delay and her 

calculations flowing therefrom were correct.  He suggests that even if there were 

errors on the part of the judge, it does not mean the overall delay would amount to 

less than 18 months. 

 

[14] The Crown raises two issues: 

 

i) Did the judge err in law or in fact in failing to allocate delay to 

exceptional circumstances? 

 

ii) Did the judge err in law or in fact in allocating defence delay? 

 

[15] Her decision, delivered orally, reflects the judge understood the task before 

her: 

 
[70] The Supreme Court of Canada established a presumptive ceiling of 18 

months for matters tried in the Provincial Court. Delays past this ceiling is 

presumptively unreasonable. The calculation begins with the date of the charge, 

and ends with the actual or anticipated end of the trial. I am directed to consider 

whether there is any period of time which should be categorized as Defence delay, 
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where delay has been waived by the Defence , or solely caused by the conduct of 

the Defence. The accumulative amount of delay is deducted from the total period 

of delay. If the remaining calculations falls above the presumptive ceiling; the 

Crown must show the presence of exceptional circumstances in order to justify 

the delay. A failure to do so will take me to the conclusion that a stay is 

warranted. 

 

[71] What amounts to exceptional circumstances which might justify delay is 

defined as circumstances of such nature that they lie outside the Crown' s control 

to being reasonably unforeseen or reasonably unavoidable, and the Crown cannot 

reasonably remedy the delays arising therefrom. Exceptional circumstances may 

include discrete events and/or the complexity of the case. 

 

[72] The Supreme Court of Canada was clear. The presence of exceptional 

circumstances is the only basis upon which the Crown can discharge its burden to 

justify as a way that exceeds the ceiling. 

 

[73] The Supreme Court of Canada reiterated this approach to assess and [sic] 

post charge delay in R. v. Cody in 2017. To rebut the presumption that delay is 

unreasonable, the Crown must establish the presence of exceptional circumstances 

defined as either discrete events, or a particular [sic] complex case. 

 

[74] The Court recognized that discrete events result in quantitative deductions 

of particular periods of time. On the other hand, case complexity requires a 

qualitative assessment. 

 

[75] In Cody, the Court also provided guidance in relation to Defence waiver 

and the import of the conduct of the Defence throughout the proceedings. Defence 

waiver can be either explicit or implicit so long as it is informed, clear, and 

unequivocal. Defence actions that legitimately take and to [sic] respond to the 

charges are not deductible, but clearly an accused is not entitled to benefit from 

their own delay-causing action or inaction. 

 

Exceptional circumstances 

 

[16] The judge was required to determine whether there were discrete events that 

could be characterized as exceptional, and therefore out of the Crown’s control.  In 

particular, the focus was on the issues involving the complainant that arose after 

Mr. Lee’s trial was first set for November 2020. 

 

[17] Jordan instructed judges that exceptional circumstances outside the Crown’s 

control are those that “are reasonably unforeseen or reasonably unavoidable” and 

for which “Crown counsel cannot reasonably remedy the delays” arising therefrom 

(para. 69). 
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[18] The Crown says the judge overlooked the distinction between allocation of 

delay and attribution of delay, which eventually led to a failure to properly 

characterize certain delays as constituting exceptional circumstances.  The Crown 

relies on R. v. Virk, 2021 BCCA 58, where that distinction was drawn: 
 

[13] The errors identified in both S.C.W. and Pipping concerned attribution of 

delay, that is, what or who caused a period of delay. When a judge determines 

what caused a delay or whether steps were taken with the intention of delaying 

proceedings and was thus illegitimate, the judge is making a finding of fact or 

drawing an inference. This attribution of responsibility is therefore owed 

deference on appeal. Allocation is distinct from attribution. Allocation involves 

the application of legal principles to the facts found concerning the cause of delay, 

in order to categorize the period of delay within the Jordan or Morin framework. 

Attribution (deciding who or what caused a delay) will often effectively 

determine allocation (under Jordan whether that delay will be deducted), but that 

is not always so. They are distinct steps, and different standards of review apply 

to each step. 

 

[14] The distinction between attribution and allocation can be demonstrated by 

way of example. If a judge were to find that defence counsel caused a period of 

delay by not being available to set trial dates when both the Crown and court 

were, that is a finding of fact to which deference is owed. But if the judge were, at 

that point, to decide that the resulting delay should not be allocated to defence 

delay because defence counsel cannot be expected always to be available, that 

would be an error of law. There is an established principle that such delay is to be 

allocated to defence delay: Jordan at para. 64. 

 

[19] The Crown says, and I agree, the attribution of the delay caused by an 

adjournment is not always limited simply to which party requested it.  In this case, 

there were several reasons for the adjournment of the November 2020 trial date.  

The Crown says some of those relate to the actions or inactions of the defence and 

some relate to institutional delay on the part of the court.  I would add as well that 

as her decision reflects, the judge was of the view the Crown also bore some 

responsibility in relation to that adjournment. 

 

[20] The Crown correctly asserts the judge was required to consider whether the 

circumstances were unavoidable or unreasonable, but not both.  It points to the 

judge’s analysis of exceptional circumstances and her use of the phrase 

“reasonably unavoidable” with the phrase “reasonably unforeseen”.  The Crown 

says the linking of the two concepts constitutes error on the judge’s part.  It says 

once the judge determined something was unforeseen, she did not then need to 
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consider whether it was unavoidable, and should have instead proceeded to the 

second step of the analysis.  Specifically, once the judge found the adjournment of 

the November 2020 trial was reasonably unforeseen due to the victim’s memory 

difficulties, she did not need to then consider also the question of whether that 

delay was unavoidable. 

 

[21] The judge was thorough in her rejection of the Crown’s submissions as to 

exceptional circumstances: 
 

[139] I am confident that if the Crown knew in June that the complainant was in 

Korea, immediate action would've been taken. And in the context of the emerging 

pandemic it was imperative for the Crown to become aware of the true state of the 

prosecution, and failing to do so put the prosecution on the path that led to the 

trial being adjourned on the date scheduled to commence.  

 

[140] I am not satisfied that the problem was unavoidable. Unexpected, yes, but 

not unavoidable. Had the Crown made contact with the complainant before mid to 

late September, the events of October and November described above may not 

have occurred.  

 

[141] So, for these reasons I disagree with the proposition that on November 16, 

2020 the Crown was prepared to proceed. In my view it cannot be said that the 

Court would've permitted the complainant to testify by video given the very 

significant change in circumstances. 

 

… 

 

[144] In terms of whether the memory issue was unexpected, and whether this 

could be seen as an exceptional circumstance justifying the delay in this case, it is 

fair to say that the Crown would not be expected to anticipate this very serious 

memory problem reported in the October 30th email to the officer in charge. 

 

[146] As I have explained, what happened here had two components. The 

complainant was not resident in Canada, and she experienced a serious problem 

with her memory of the incident. As above, had the Crown made contact with the 

complainant earlier, the fact that she was in Korea could've been addressed early 

on.  Earlier contact with the complainant may have well brought the memory 

issues to the forefront much earlier, as I have described above. Accordingly, the 

problems could've been mitigated and were not truly unavoidable. 

 

[147] The problem with respect to the memory was unforeseeable, but that begs 

the question of when the Crown could have or should have become aware of the 

problem. The example given by the majority in Jordan is not analogous to this 

case. A witness who unexpectedly recants while testifying is a reference to a 
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witness who was not expected to recant prior to the start of the trial. It suggests 

[sic] prior contact with and preparation of the witness in advance of the trial 

leading to the unexpected result that the witness recants at trial. 

 

… 

 

[156] In sum I return to Jordan in [sic] the Supreme Court of Canada's direction 

that discrete exceptional events which are reasonably unforeseeable or reasonably 

unavoidable are to be deducted from the delay period to the extent that they 

cannot be reasonably mitigated by the Prosecution or the justice system. If they 

can be mitigated but are not, then that portion is not deducted from the delay. 

 

[157] I am not persuaded to find that the discrete event at issue here was 

reasonably unavoidable or reasonably unforeseen as I have discussed. 

Accordingly the delay occasioned by the trial being adjourned should not be 

deducted from delay in my view. 

 

(underlined emphasis added) 

 

[22] The judge’s reasons make it clear she was not requiring that she be satisfied 

of both the unforeseen and the unavoidable nature of the events she determined 

factored into the adjournment of the trial in November 2020.  The Crown has not 

persuaded me there is any error in this regard. 

 

[23] The Crown also maintains the memory difficulties of the complainant and 

the complainant’s decision to disclose screenshot materials in the fall of 2020 were 

sources of delay outside the Crown’s control, and therefore should also have been 

characterized by the judge as exceptional circumstances.  The Crown says it was 

impossible to predict the defence would want to explore the complainant’s 

disclosure of screenshot messages or make a motion concerning them. With 

respect, it is difficult to imagine it could have come as any surprise to the Crown 

that the defence, when it learned about additional disclosure, wanted to explore its 

implications.  

 

[24] The Crown also says it had no capacity to control disclosure of which it was 

unaware until the complainant provided it.  Likewise, it suggests, had the 

complainant never raised her memory problems, which nonetheless eventually 

resolved, the Crown might never have known about that difficulty.  While I do not 

disagree, it is apparent from the judge’s decision she interpreted the Crown’s lack 

of attention to the complainant, and to the case overall, at an earlier point in the 

timeline as contributing in a significant way to the delay caused by those 

developments. 
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[25] Mr. Lee says there were a variety of events, in addition to those the Crown 

now raises, which culminated in the November 2020 adjournment.  He says the 

Crown was trying to “salvage” a case to which it had not been paying attention, as 

illustrated in the Crown’s October 6th application for an adjournment, which was 

abandoned three days later.  Mr. Lee describes that issues began to “snowball” 

shortly prior to the November 2020 trial date.  He rejects the suggestion there was 

any discrete event that caused the delay, because once the complainant’s memory 

issues arose, there were still efforts to have the trial proceed, although by the week 

of November 10th, it seemed unlikely that would be possible. 

 

[26] The Crown asks us to consider whether the judge improperly assumed that 

had the Crown tended to matters within its control at an earlier time, things may 

not have unfolded the way they did.  It was open to the judge to view the Crown’s 

responsibility in the continuum of events as she did.  Her conclusion does not 

constitute error, even though the Crown would have preferred a different outcome. 

 

[27] The Crown’s argument would seem to imply it was the complainant’s 

obligation to reveal the existence of additional materials to the police, thereby 

absolving the Crown of responsibility, and thus constituting exceptional 

circumstances.  This begs the question as to how the complainant would have been 

in a position to determine what might be relevant to the police or the Crown in 

their prosecution of the case?  The suggestion the Crown does not bear 

responsibility for that aspect of the delay was not persuasive to the judge.  In her 

analysis the judge was clear as to why she was attributing certain delay to the 

Crown, rather than concluding exceptional circumstances were in play.  I see no 

error in the judge having found as she did. 

 

[28] At step two of the analysis, the judge was required to look at the Crown’s 

conduct once the issues that necessitated the adjournment arose, and its efforts to 

ameliorate any delay.  The Crown says it took several “vigorous” steps, such as 

looking for available dates on multiple court dockets to target the earliest time to 

continue the matter, and securing translation of certain disclosure.  It says those 

steps should have been considered by the judge and had she done so, those aspects 

of the delay would have been properly excised from the total delay. 

 

[29] Her decision reflects the judge did indeed recognize the Crown’s efforts: 
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[98] As soon as the first trial date was adjourned, the Crown and the Court 

made efforts to find earlier dates for trial. I asked what did the Crown do? 

 

[99] […] The Crown's efforts to secure earlier court dates were meaningful. 

Ms. Ball clearly worked hard to review dockets , speak with colleagues in the 

hopes of coming up with alternate trial time and I commend her efforts. 

 

[100] The reality is that these efforts did not result in identifying dates that could 

actually be offered to the Defence.  […] To be clear, Ms. Ball ' s efforts were 

laudable but unfortunately no earlier dates could be secured. 

 

… 

 

[114] After the November 2020 adjournment , the Defence also raised the 

possibility of applications to obtain the newly disclosed diary and medical 

records. Sorry, in existence of - disclosed the existence of a diary and some 

further medical records. The applications were never needed, in fact, as the 

Crown facilitated obtaining the third party records with waiver. I note 

except, of course, for the records created in January of 2021, but their existence 

not disclosed to the Crown until September of 2021. The issues raised in 

November of 2020 have all been resolved at this point in time. They will not 

cause delay in starting the trial on November 29, 2021. 

 

… 

 

[117] To be clear, there is no suggestion that any of the above applications were 

frivolous. In fact the Crown obtained and disclosed the diary and two of the three 

medical records by way of waiver. The motion for directions resulted in a ruling 

that some of the text messages would be subject to the 278.3 legislation, and they, 

too, were produced by waiver by the Crown by way of waiver. [sic] 

 

… 

 

[153] As above, the Crown did make valiant efforts to assist in the search for 

trial dates earlier than November 29th of 2021. The Crown explored avenues 

available to the Crown and not to the Court to ask her colleagues directly whether 

sufficient time might become available in order to schedule this trial at an earlier 

time. And further, Crown Counsel made prompt arrangements to have 

independent counsel appointed for the complainant so that issues involving the 

text messages and medical records could be resolved in a timely - were resolved 

in a timely fashion. 

 

[30] I am not persuaded the judge erred in either her categorization or attribution 

of delay. Nor do I see any error with respect to her allocation of delay.  Her reasons 

make clear why the judge concluded certain delay was attributable to the Crown 
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rather than being characterized as exceptional circumstances.  I would dismiss this 

ground of appeal. 

 

Defence delay 

 

[31] Cody recognized the assessment of defence conduct is a “highly 

discretionary” task rather than an “exact science”, one for which the application 

judge is best suited (para. 31).  As the Crown reminds us, Cody also recognized the 

tension between the right to make full answer and defence and the right to a timely 

trial.  In oral submissions the Crown suggested the Supreme Court of Canada was 

prepared to have that tension exist in light of the burden on the defence to be 

proactive in its conduct of the case.  That burden was recently reiterated by the 

Supreme Court of Canada in R. v. Boulanger, 2022 SCC 2: 
 

[5] […] it is not sufficient that the step taken by the respondent be legitimate 

for the delay not to be attributable to him. In this case, it is the manner in which 

the defence conducted itself with respect to its motion for an unredacted copy of 

the information that was illegitimate, particularly because of how late the motion 

was brought. […] 

 

See also R. v. Lai, 2021 SCC 52 at para 1; R. v. King, 2018 NLCA 66 at para. 165. 

 

[32] The Crown points to several aspects of the path of Mr. Lee’s case which led 

to delay that it says should properly have been attributed to the defence.  The first 

is in relation to the need for the defence to consider, at the time of the November 

2020 adjournment, whether it wished to advance any application upon learning the 

complainant had suffered serious difficulties with her memory in the months prior 

to the intended trial date.  The Crown says it was up to the defence to pursue any 

application it wished and therefore any delay in that respect should properly have 

fallen to the defence, as no application was eventually needed because the 

complainant recovered her memory.  The Crown also points to the availability of 

trial dates in February and March 2021 that could not be utilized because the 

defence’s decision about whether to make an application still had not been made. 

 

[33] At the time of the November 20, 2020 adjournment the defence also wished 

to explore the possibility of additional disclosure in the form of text messages of 

the complainant.  The Crown says this delay too should have fallen to the defence, 

because the Crown re-iterated several times in the period between the November 

adjournment and March 4, 2021, that it did not have any such further disclosure. 
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[34] The Crown raises as another factor the defence’s conduct concerning a 

possible s.278.9 application for medical records.  Such an application was being 

contemplated in November 2020, but had not been filed.  The Crown says it 

ameliorated any further delay by securing a waiver from the complainant so the 

materials could be used at trial, thereby precluding the need for the application. 

 

[35] The Crown raises both defence and the court’s obligations, within the 

Jordan framework, to be proactive in avoiding delay.  The Crown asks us to 

consider the details regarding identification of possible adjourned trial dates.  It 

points to the following as problematic: 

 

 During the discussion of dates that might be available, the judge did 

not provide the first available dates; instead she asked counsel when 

they would next be available to continue the matter. 

 

 There were earlier dates which the Court could not use because the 

defence was not available or was still contemplating possible 

applications.  The Crown says the judge did not properly account for 

all of the delay occasioned by the defence, looking only at the period 

from August to December 2021, despite there being other times that 

“should probably have been considered” but were not. 

 

 The judge only looked at dates in her own courtroom.  The Crown 

maintains this illustrates a system of centralized scheduling is needed 

in the Provincial Court to avoid gaps in seizing available court time.2 

 

[36] Mr. Lee says the judge’s decision recognized, properly assessed and 

assigned the delay.  He asserts it is unfair to assume the defence was “doing 

nothing”, especially in light of the additional factor of the court’s availability.  

While Mr. Lee agrees some delay was properly attributable to him, which the 

judge recognized and accounted for, he rejects the suggestion all of the delay 

would properly rest with him.  I agree. 

 

[37] Finally, the Crown complains the judge improperly speculated in 

considering what might have happened had the Crown reached out to the 

complainant before September 2020.  In my view, engaging in Jordan calculations 

                                           
2 The Crown invited this Court to “provide guidance” by insisting upon centralized scheduling to ameliorate delay potential.  That invitation must 
be declined.  The Provincial Court’s docketing system is not germane to the issues in this appeal.  It would be inappropriate to opine, in a 

vacuum, on the system used in another court. 
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may, in some circumstances, make inevitable some degree of speculation because 

the very task of the judge is to look back on a chronology of events that have 

already unfolded, to reflect both on their significance and their impact on the 

process, and the resultant calculation of delay.  The judge recognized the highly 

contextual circumstances of each case when the Jordan ceiling has been exceeded: 
 

[149] The right to be tried within a reasonable time is easy to state and 

understand: people charged with offences should be tried within a reasonable 

time. Determining whether the right has been breached in a specific case, 

however, may be far from straightforward. The right is by its very nature fact-

sensitive and case-specific. There are several reasons for this. 

 

[150] First, the term “delay” is not entirely apt. While delay has a pejorative 

connotation, delay, in the sense of the passage of time, is inherent in any legal 

proceeding. In fact, some delay may be desirable. As stated by Lamer J., 

dissenting but not on this point, with Dickson C.J. concurring, undue haste itself 

can make a trial unfair: see Mills, at p. 941. Therefore, delay only becomes 

problematic when it is unreasonable. 

 

[151] Second, unreasonableness is not conducive to being captured by a set of 

rules: a reasonable time for the disposition of one case may be entirely 

unreasonable for another. Reasonableness is an inherently contextual concept, the 

application of which depends on the particular circumstances of each case. This 

makes it difficult and in fact unwise to try to establish the reasonable time 

requirements of a case by a numerical guideline. Inevitably, the ceiling will be too 

high for some cases and too low for others. More fundamentally, a fixed guideline 

is inconsistent with the notion of reasonableness in the context of the infinitely 

varied situations that arise in real cases. 

 

[152]  Third, the Charter protects only against state action. Even if a case took 

too long to be dealt with, there will only be a breach of the right if that 

unreasonable delay counts against the state. And so it follows that the focus is not 

on unreasonable delay in general, but on unreasonable delay that properly counts 

against the state. We must therefore attribute responsibility for the delay that has 

occurred and only factor in the delay which can fairly be counted against the state 

in deciding whether the Charter right has been infringed. 

 

[38] I would dismiss the Crown’s second ground of appeal regarding allocation 

of defence delay.  The Crown did not persuade the judge there should be allocation 

of delay to the defence that would have led her to dismiss the stay application.  Nor 

am I persuaded the judge erred in her conclusions such that all of the delay in this 

case would properly belong on the defence ledger. 
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[39] In conclusion, the judge articulated the applicable test, applied it to the 

circumstances before her, and reached a set of conclusions which, absent error, are 

entitled to deference. 

 

[40] I would dismiss the appeal. 

 

 

 

 

 

 

 

Beaton, J.A. 
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Beveridge, J.A. 

 

 

 

Farrar, J.A. 
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