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Reasons for judgment:
Introduction

[1]  This appeal is about the determination of income for child support purposes
under the Provincial Child Support Guidelines (the “Guidelines™).

[2] The issues in this appeal focus on the income the appellant generates from a
company in which he is the sole shareholder. Section 18(1)(a) of the Guidelines
confers judicial discretion to examine the pre-tax income of a corporation for child
support purposes. The assessment under s. 18(1)(a) and (2) is available to assist in
arriving at a determination that fully and fairly reflects the income available for
child support purposes.?

[3] Paul Ward and Coralie Murphy are parents to a child born in 2015. They
were never married. Ms. Murphy is the primary care parent. Mr. Ward exercises
parenting time and pays child support.

[4] There is a complicated history of litigation between the parties apparent
from the number of reported decisions. The initial decision on parenting and child
support was made by Justice Robert Gregan on April 4, 2017 (P.W. v. C.M., 2017
NSSC 91, the “Gregan decision”). Mr. Ward then applied to vary the amount of
child support payable in September 2018 and Justice Lee Anne MacLeod-Archer
granted the variation on April 13, 2021 (P.W. v. C.M., 2021 NSSC 127, the
“MacLeod-Archer decision™).

[5] Mr. Ward appealed the MacLeod-Archer decision. The appeal was allowed
in part and remitted for a rehearing of the s. 18 analysis and costs on March 16,
2022 (Ward v. Murphy, 2022 NSCA 20, “the first appeal”). Justice Theresa
Forgeron presided over the rehearing and released her decision on child support on
November 24, 2023 (Ward v. Murphy, 2023 NSSC 370), followed by a decision on
costs on April 29, 2024 (Ward v. Murphy, 2024 NSSC 117) (together the
“decisions under appeal”).

[6] Mr. Ward now appeals the two orders of Justice Forgeron. The appeals were
consolidated on July 2, 2024.

1 N.S. Reg. 83/2017 made pursuant to the Parenting and Support Act, R.S.N.S. 1989, c. 160.
2 MacLennan v. MacLennan, 2021 SKCA 132 at para. 27; Ward v. Murphy, 2022 NSCA 20 at para. 56; Gosse V.
Sorensen-Gosse, 2011 NLCA 58 at para. 113.
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[7] Mr. Ward alleges a litany of errors in the decisions under appeal. These are
similar to the grounds advanced in his first appeal. Mr. Ward also seeks to adduce
fresh evidence in support of his appeal. For the reasons to follow, | would dismiss
both the fresh evidence motion and the appeal.

The History of the Proceeding

[8] The scope of the present appeal is constrained by the history of the

proceeding. As a result, the issues now before this Court are narrow and confined
by previous determinations, including those upheld on Mr. Ward’s first appeal. A
review of the earlier decisions will place the present issues in their proper context.

The Gregan Decision

[9] OnJune 4, 2015, Mr. Ward made an application seeking shared custody of
the parties’ only child. In response, Ms. Murphy sought sole custody and child
support. By interim order dated December 16, 2015, Mr. Ward was granted access
and obligated to pay interim child support of $1,200 per month starting November
1, 2015. Before a full hearing of the applications, Mr. Ward unilaterally reduced
his payments to $600, and then $300 a month, claiming his income did not support
the amount payable under the interim child support order.

[10] The full hearing of the initial applications proceeded over twelve days in
2016 and 2017. On the issue of child support, Mr. Ward was found to have three
sources of income in those years: (1) employment income; (2) employment
insurance benefits; and (3) income from rental properties. The hearing judge
determined the rental property income to be $60,000 per year but was not aware of
the existence of Mr. Ward’s rental property company as it was not disclosed. 3
Although Mr. Ward was not then employed, the judge considered the evidence and
imputed $60,000 per year as employment income.* As a result, Mr. Ward was
found to have an annual income for child support purposes of $120,000 and
ordered to pay $994 per month starting on April 1, 2017.

The MacLeod-Archer Decision

[11] Mr. Ward filed an application to vary his child support order in September
of 2018. Although not an appeal, Mr. Ward argued the existing order was wrong in
that it incorrectly imputed income to him. Justice MacLeod-Archer found Mr.

% Decision of Gregan J., in P.W. v. C.M., 2017 NSSC 91 at para. 166.
4 1bid at para. 178.
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Ward’s circumstances changed based on the evidence about his rental property
company. She reasoned:

[10] I must look at what circumstances existed at the time the last order was
granted and compare those circumstances with the present. In 2017:

. P.W. was qualified as a mechanic (not heavy equipment operator),
a carpenter and a scaffolder;

. He regularly relied on Employment Insurance benefits to
supplement his income when laid off;

. He had transferred his union membership from western Canada to
the local union hall so that he could be more available to co-parent his
young son;

. His business was earning rental income from eight units; and

. He provided maintenance and upkeep for the units.

[11] At the hearing before Gregan, J., P.W.’s financial disclosure was lacking.
This time around, he made extensive disclosure of his corporate information,
including receipts for expenses, tax returns, and his accountant’s file. His
accountant also testified. On cross-examination, his company assets and expenses
were reviewed in detail.

[12] So has P.W.’s financial situation changed since 2017? At present:

. P.W. is a qualified mechanic, carpenter, and scaffolder;

. He still relies on E.I. benefits to supplement his income when laid
off;

. His business now earns rental income from 10 rental units; and

. He still provides maintenance and upkeep for the units.

[13] Other than an increase in rental units, the only difference between when
the court calculated P.W.’s income in 2017 and now, is that Gregan, J. treated all
of P.W.’s income as personal income, including business income from the rentals.
It appears that P.W.’s disclosure was so inadequate that it wasn’t apparent that the
rental income was generated in a limited company.

[14] It’s now clear that P.W. is the sole shareholder, officer and director of a
limited company that owns the rental units. That is a material change that | accept
warrants a review of the child support payable by P.W.°

[12] The hearing judge considered the evidence and began by adjusting Mr.
Ward’s total income downward in the years 2018-2020 in accordance with s. 16
and Schedule 111 of the Guidelines. However, she was not satisfied this reflected all

SP.W.v.C.M,, 2021 NSSC 127.
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the money Mr. Ward had available to pay child support.® As a result, she went on
to consider ss. 18 and 19 of the Guidelines and increased Mr. Ward’s income in
each of the years from 2018-2020. Under s. 18, she found it appropriate to adjust
Mr. Ward’s income to reflect non-arms-length payments and benefits expensed by
his company. Under s. 19, she considered Mr. Ward’s history of paid work outside
the company, his capacity for employment, and his efforts to locate work. She
found him underemployed and imputed $60,000 annually retroactive to October 1,
2018. Prospectively, Mr. Ward’s total income for child support purposes was set at
$103,845 resulting in a monthly child support payment of $883 starting May 1,
2021.

The First Appeal

[13] Mr. Ward appealed. The issues raised on the first appeal were identified by
Beaton, J.A. (dissenting in part) to include allegations of bias, misapprehension of
evidence, and errors of law.” The alleged errors of law included both the “add
back” of certain corporate expenses under s. 18 of the Guidelines and the
imputation of income on the basis of underemployment under s. 19. Mr. Ward’s
first appeal was allowed, in part, on the discrete issue of the s. 18 analysis. In all
other respects, the application decision was upheld, including the imputation of
$60,000 of income to Mr. Ward under s. 19(1)(a) of the Guidelines.®

[14] | pause here to note several important aspects of the decision on Mr. Ward’s
first appeal.

[15] The first relates to Mr. Ward’s ongoing argument that the contentious
deductions from his company revenue are permitted business expenses for taxation
purposes and should not be added back for the purpose of determining his income
under the Guidelines. Beaton J.A., (with the agreement of the majority),
recognized this erroneous view permeated Mr. Ward’s entire submissions and
disposed of it effectively with an overriding response:

[29] Before addressing each ground of appeal, | comment on a theme that
permeated Mr. Ward’s materials and submissions, both in this Court and before
the judge. Mr. Ward emphatically rejects the distinction, as discussed by the judge
in her reasons, between permissible deductions allowed by Canada Revenue
Agency (“CRA”), and the discretion of a judge regarding treatment of those

® The total income figures as reported in the applicant’s personal income tax returns.

" Ward v. Murphy, 2022 NSCA 20 at para. 3.

8 Ward v. Murphy, 2022 NSCA 20 at para. 79, (per reasons of Beaton J.A.) and para. 104, (per reasons of VVan den
Eynden, J.A., Scanlan J.A., concurring).
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amounts for Guidelines purposes. In her discussion of s. 18 of the Guidelines in
the context of company expenses and deductions, the judge correctly stated:

[17]  There is a difference between income calculated for income tax
purposes, and income calculated for child support purposes. Deductions
that are perfectly legal for tax purposes are not necessarily permitted
for child support purposes. The point is to capture all income available
to the payor, so that children are properly supported. [Emphasis added]

[30] Inusing the Guidelines to determine income available for payment of
support, a court has the ability to examine income regardless of any income tax
treatment afforded it. Indeed, s. 19(2) of the Guidelines specifically directs that
when imputing income for child support purposes pursuant to s. 19(1)(g) -
whether “the parent unreasonably deducts expenses from income”—a court is
reminded “the reasonableness of an expense deduction is not solely governed by
whether the deduction is permitted under the Income Tax Act (Canada).” Mr.
Ward’s view is the judge should have treated the expenses and deductions of his
solely held company in the same manner as did CRA for each year under scrutiny
by the judge. The judge was correct; what CRA may allow as a deduction is
distinct from and does not automatically equate to or command the same
treatment under the Guidelines.

[31] To apply Mr. Ward’s view of the significance of CRA’s treatment of the
company would have necessitated the judge effectively ignoring those expenses
borne by the company that she was satisfied were to the personal benefit of Mr.
Ward. Doing so would undermine the raison d’etre of ss. 16-20 of the Guidelines
- calculation of a payor’s income for purposes of payment of child support, not
calculation of income taxes. As stated in Cunningham v. Seveny, 2017 ABCA 4:

[31] [...] A parent’s legal obligation to pay child support that fairly
reflects the parent’s income in accordance with child support guidelines is
not to be constrained or limited by income tax statutes that may confer
entitlements in relation to deductibility of business expenses.®

[Emphasis in original]

[16] Despite the outcome of his first appeal, Mr. Ward repeated the same
arguments on the rehearing and the present appeal.l® On this point however,
nothing has changed. The deductibility of business expenses under income tax
legislation does nothing to constrain the assessment required by the Guidelines.

[17] The second point relates to the narrow scope of the issue remitted for
redetermination on the first appeal. Writing for the majority, Van den Eynden J.A.
identified an error in principle in the s. 18 analysis involving a failure to assess the

® Ward v. Murphy, 2022 NSCA 20.
10 Ward v. Murphy, 2023 NSSC 370 at para. 20.
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pre-tax income of the company. This error inflated Mr. Ward’s income for child
support purposes. The correct approach involved a number of sequential steps: (1)
determine the pre-tax income of the company before adjustments; (2) decide
whether it is appropriate to “add back” any amounts to the pre-tax income of the
company under s. 18(2) of the Guidelines; (3) determine whether it is appropriate
to “gross up” the “add back’ amounts to account for the fact they were paid by the
company and not personally with after tax dollars; (4) add the total adjustments
(add backs plus any gross up) to the pre-tax income of the company; and (5)
determine what portion of the adjusted pre-tax income should be attributed to the
payor for child support purposes. It was the issue of Mr. Ward’s company income
under s. 18 of the Guidelines that was remitted for redetermination.*!

[18] To assist in the attribution assessment under s. 18(1)(a), this Court provided
guidance in the form of considerations:

[153] ... Here are some general, non-exhaustive, considerations that may assist in
deciding whether income should be attributed under s. 18:

. Attribution of pre-tax corporate income to a payor pursuant to s. 18(1)(a)
is a factual exercise, undertaken by a judge on a case-by-case basis.

. A judge is not required to add any pre-tax corporate income to a payor’s
income. The Guidelines merely allow for a judge to do so.

. The reasonableness of a deduction is a discretionary determination;
however, the objective is to ensure the allocation of pre-tax corporate income
between business and family purposes is fair. At the end of the day, one should
not interfere with reasonable economic decisions needed to meet corporate
sustainability.

. The onus rests on the shareholder parent to establish that pre-tax income
of the corporation is not available for support purposes. This means the parent,
who is typically the payor, must lead evidence that the pre-tax corporate income is
not available for support purposes because it will jeopardize the capacity of the
corporation to meet its financial obligations.

» When deciding the amount of pre-tax corporate income to attribute to the
payor, consideration should be given to:

» What is the nature of the business?
» Is there a business reason for retaining earnings?

» What is the historical practice for retaining earnings?

1 Along with the associated costs award.
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» What degree of corporate control does the payor exercise?

« |s there only one principal shareholder or other bona fide arm’s-length
shareholders involved?

Depreciation;

Possible economic downturns;

Return on invested capital; and

If the corporation, after adding back expenses to the pre-tax corporate
income, has an overall negative pre-tax income (also known as a loss), no
amount of pre-tax corporate income can be attributed to the payor’s
income. (As illustrated above, this was not relevant in this case.)

See Merrifield v. Merrifield, 2021 SKCA 85 at paras. 32, 35, 47-48; Walker, at
para. 39; M.C. c. J.O., at para. 16; Potzus v. Potzus, 2017 SKCA 15 at

para. 64; Mason v. Mason, 2016 ONCA 725 at para. 163; Chekowski v.
Howland, 2013 ABCA 299 at paras. 13-14; Goett, at para. 21; Kowalewich v.
Kowalewich, 2001 BCCA 450 at paras. 54, 58-59.2

[19] The finding Mr. Ward was intentionally underemployed and the imputation
of $60,000 annually from 2018 onward under s. 19(1)(a) of the Guidelines was not
disturbed on the first appeal.*®* The only point at which the ss. 18 and 19 analyses
intersected was when Mr. Ward’s company paid him and deducted the payments
from company income. These payments would properly appear in Mr. Ward’s
personal income tax return. They were non-arms-length and subject to being added
back to the pre-tax income of the company under s. 18(2) of the Guidelines. As
Mr. Ward noted in argument, the treatment of these payments raised the issue of
double counting his sources of income.* More will be said about this point of
intersection when the issues under appeal are considered below.

The Decision Under Appeal

[20] The redetermination of the s. 18 analysis was the subject of a four-day
hearing before Forgeron J. in June 2023.%° She was satisfied it was appropriate to
adjust some expenses and notionally add the amounts claimed as deductions back
to the pre-tax income of the company. In detailed reasons, she explained the basis
for adjusting certain deductions, including director’s fees, meals and entertainment,

12 Ward v. Murphy, 2022 NSCA 20.

13 Ibid at paras. 116, 143.

14 1bid at para. 122, note 3.

15 Ward v. Murphy, 2023 NSSC 370 at para. 14. Justice Forgeron conducted a fresh s. 18 analysis unconstrained by
the factual findings and conclusions from the first hearing of the application.
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amortization, mortgage interest, office expenses, repairs and maintenance, salary
and wages, vehicle expenses, heat, telephone, advertising, and promotion.*®

[21] Significantly, Justice Forgeron adjusted the pre-tax income of the company
by adding back 50% of the employment income paid to Mr. Ward in 2020 and
2021. She did this notwithstanding the $60,000 of income already imputed to Mr.
Ward for employment and employment insurance income. She also adjusted the
amounts claimed as capital cost allowance (“CCA”) by adding back 100% of the
deduction made on real property and 50% of the amounts claimed on personal

property.

[22] After detailing her analysis of “add backs,” the judge considered whether a
gross up was appropriate. She applied a gross up of 23.79% (the lowest combined
marginal tax rate in Nova Scotia) to those amounts she determined were a personal
benefit to Mr. Ward or would not be taxable to him or the company.” Once the
adjustments were identified, and the gross up calculated, the total amounts were
added back into the annual pre-tax corporate income.

[23] In the last step of her s. 18 analysis, the judge considered what amount of the
adjusted pre-tax income should be attributed to Mr. Ward for the purpose of
calculating child support. She specifically considered the factors enumerated by
Justice Van den Eynden in the first appeal decision.'® She recognized the onus on
Mr. Ward at this stage and concluded he had not established any of the adjusted
pre-tax income was required for the operation of the company. She considered
100% of the adjusted pre-tax income as available money to Mr. Ward for the
payment of child support. She concluded by adding the income attributed under s.
18(1)(a) (the issue remitted to her for calculation) to the income imputed under s.
19(1)(a) (the amount upheld on the first appeal) in order to determine Mr. Ward’s
total income for child support purposes.*®

[24] After the s. 18 analysis, the judge went on to conclude the variation
application by determining the issue of retroactive and prospective support. In a
subsequent written decision, Mr. Ward was ordered to pay costs in the amount of
$15,250 to Ms. Murphy.

16 |bid at para. 50 for a summary of the adjustments to company expenses.

" The judge’s summary of her gross up calculations is found at Ward v. Murphy, 2023 NSSC 370 at para. 54.
18 Ward v. Murphy, 2022 NSCA 20 at para. 153.

1 Ward v. Murphy, 2023 NSSC 370 at para. 60.
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[25] Having reviewed the history of this proceeding, | turn now to the present
appeal.

Analysis
Issues Properly Raised on this Appeal

[26] Mr. Ward’s appeal has two stages. The first is a motion to adduce fresh
evidence. | must decide whether to admit the proposed evidence based on the
applicable principles. Integral to the decision on the motion is whether the
proposed fresh evidence is relevant and important to the outcome. For this reason,
the issues on appeal must be properly identified.

[27] Mr. Ward appeals both the substantive decision of Justice Forgeron and her
award of costs. The grounds of appeal for each are similar. In essence, Mr. Ward
argues the costs award resulted from a substantive decision that was wrong for a
variety of reasons, including both errors of law and misapprehensions of evidence.

[28] As a general observation, as in his first appeal, Mr. Ward seeks to raise or
relitigate issues outside the scope of the appeal. For example, he raised the issue of
undue hardship, an issue not perfected or pursued as part of his application to vary.
He continues to argue the first judge hearing his application was biased, an issue
raised and dismissed on the first appeal. Similarly, he repeats the argument that he
should be free to make his business decisions as a controlling shareholder in a
manner consistent with income tax law. These issues were addressed on the first
appeal and are only addressed again to the extent they were raised in the context of
issues on this appeal. Other issues raised, such as the allegation the rehearing judge
simply accepted biased conclusions made by the first application judge,? and the
issue of retroactivity, will be addressed as part of the analysis of the grounds of
appeal properly before this Court.

[29] What is abundantly clear is Mr. Ward remains dissatisfied with the treatment
of his business expenses in the context of his child support obligations. All of the
Issues raised on this appeal relate to this overriding complaint in one way or
another.

20 This allegation was what Mr. Ward referred to as “mirroring” in his various submissions.
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[30] Having considered which grounds raised are properly within the scope of
this appeal, | would restate the issues on appeal as follows:

1. Did the application judge demonstrate bias?

2. Did the application judge misapprehend the evidence in her s. 18
analysis?

3. Did the application judge err in law or principle in her s. 18 analysis?
4. Did the application judge err in her award of costs?

[31] The applicable standards of review will be addressed in the analysis of each
Issue.

The Fresh Evidence Motion

[32] Before turning to the issues raised on this appeal, | must decide whether to
grant Mr. Ward’s motion to adduce fresh evidence.

[33] Mr. Ward offered his affidavit with a total of fifteen exhibits. The affidavit
sets out a history of the litigation between the parties imbued with Mr. Ward’s: (1)
personal perspective on the justice system, (2) complaints about the conduct of Ms.
Murphy’s counsel and others, (3) argument he has been victimized as a father and
(4) allegation he is the subject of ongoing discrimination and abuse. He
acknowledged all of this material was potentially irrelevant.?

[34] The exhibits to his affidavit include: (1) affidavits and written submissions
filed with the trial court at various points in the proceedings, (2) copies of
complaints to the Nova Scotia Barrister’s Society, (3) emails and text message
communication with court staff and Ms. Murphy, (4) a copy of the June 19, 2024
decision of Justice Lorne MacDowell denying Mr. Ward leave to vary parenting
time, (5) excerpts from a court proceeding in 2017, (5) a trial balance sheet for his
company dated December 31, 2021, and (6) a 2024 property assessment notice for
one of the rental properties.

[35] The principles guiding the admission of fresh evidence on appeal are
uncontroversial. They were reviewed by this Court on Mr. Ward’s first appeal.??
The components of the test are: (1) due diligence; (2) relevance; (3) credibility; and

2L Appellant’s affidavit dated July 29, 2024, at para. 73.
22 Ward v. Murphy, 2022 NSCA 20 at para. 33 citing Palmer v. The Queen, [1980] 1 S.C.R. 759; Armoyan v.
Armoyan, 2013 NSCA 99; Daigle v. Mark’s Work Wearhouse Ltd., 2022 NSCA 5 at para. 27.
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(4) materiality. In cases involving the best interests of a child, a further category of
special circumstances may permit the admission of fresh evidence.??

[36] Mr. Ward’s motion is without merit. Overwhelmingly, the proposed
evidence is irrelevant and immaterial to the issues on this appeal. There are no
special circumstances justifying its admission on this appeal.

[37] 1 would dismiss Mr. Ward’s motion to adduce fresh evidence.

[38] I now turn to the issues raised on the appeal.

Issue One - Did the application judge demonstrate bias?

[39] I begin with the issue of bias raised by Mr. Ward, loosely organized into two
inconsistent allegations. The first alleges the judge was wrong to adhere to
previous findings, while the second alleges error in not adhering to earlier findings.
As | understand it, Mr. Ward argues both of these approaches were wrong and
resulted in unfairness.

[40] In his Notice of Appeal, Mr. Ward says the rehearing judge erred by
“mirroring a biased decision”. His factum crystallizes the argument. He alleges the
rehearing judge simply accepted biased findings of the first hearing judge.
However, Mr. Ward’s claims of bias against the first hearing judge were raised and
dismissed on his first appeal.?*

[41] Mr. Ward now uses his previously dismissed complaints to bootstrap his
allegations in this appeal. He asserts the rehearing judge’s reliance on biased
findings interferes with his freedom to make decisions about how to operate his
company. He strongly believes her analysis to be unfair and wrong in law.

[42] Additionally, Mr. Ward’s Notice of Appeal on the costs award claims the
rehearing judge “[painted] the appellant with a bad brush for no good reason” and
“a clear want to create higher numbers and not adhering to factual findings”. This
argument alleges the rehearing judge went beyond the scope of the
redetermination. Mr. Ward says that this too is wrong and unfair to him.

[43] The principles guiding the examination of bias have been cited many times.
Mr. Ward is familiar with these principles from his first appeal, as well as the

23 Jiang v. Shi, 2017 BCCA 232 at para. 11.
24 Ward v. Murphy, 2022 NSCA 20 at paras. 85-89.
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recusal motion made on this appeal.?® Mr. Ward’s allegation of bias in his previous
appeal was dismissed with reliance on the guidance in R v. Potter, 2020 NSCA 9:

[741] This Court canvassed the principles governing a claim of judicial bias, or
reasonable apprehension thereof in Nova Scotia (Attorney General) v. MacLean,
Saunders J.A. wrote:

[39] First, as a matter of law, there is a strong presumption of judicial
impartiality, which is not easily displaced. Second, there is a heavy burden
of proof upon the person making the allegation to present cogent evidence
establishing “serious grounds” sufficient to justify a finding that the
decision-maker should be disqualified on account of bias. Third, whether a
reasonable apprehension of bias exists is “highly fact specific.” Such an
inquiry is one where the context, and the particular circumstances, are of
supreme importance. The allegation can only be addressed carefully in
light of the entire context. There are no shortcuts. See Wewaykum Indian
Band v. Canada, 2003 SCC 45.

[40]  The “test” regarding what constitutes a reasonable apprehension of
bias appears in the oft-quoted dissenting judgment of de Grandpré, J. in
Committee for Justice and Liberty v. National Energy Board, 1976 CanLlI
2 (SCC), [1978] 1 S.C.R. 369 at 140:

... the apprehension of bias must be a reasonable one, held by
reasonable and right-minded persons, applying themselves to the
question and obtaining thereon the required information, that test is
“what would an informed person, viewing the matter realistically
and practically -- ...conclude? Would he think that it is more likely
than not that Mr. Crowe, whether consciously or unconsciously,
would not decide fairly.

[...] Inrelation to what constitutes the “reasonable person,” the
qualifications are not limited to just being “reasonable.” The law requires
a fully informed “reasonable person.” That is:

...a person who approaches the question of whether there exists a
reasonable apprehension of bias with a complex and contextualized
understanding of the issues in the case. The reasonable person
understands the impossibility of judicial neutrality but demands
judicial impartiality.

[742] Assessments of judicial bias are highly fact specific. In Yukon
Francophone School Board, Education Area #23 v. Yukon (Attorney General),
Abella J. wrote:

%5 Ward v. Murphy, 2022 NSCA 20 at para. 86 (the first appeal) and Ward v. Murphy, 2024 NSCA 81 at paras. 26-27
(the recusal motion).
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[26]  The inquiry into whether a decision-maker’s conduct creates a
reasonable apprehension of bias, as a result, is inherently contextual and
fact-specific, and there is a correspondingly high burden of proving the
claim on the party alleging bias: see Wewaykum, at para. 77; S. (R.D.), at
para. 114, per Cory J. As Cory J. observed in S. (R.D.):

... allegations of perceived judicial bias will generally not succeed
unless the impugned conduct, taken in context, truly demonstrates
a sound basis for perceiving that a particular determination has
been made on the basis of prejudice or generalizations. One
overriding principle that arises from these cases is that the
impugned comments or other conduct must not be looked at in
isolation. Rather it must be considered in the context of the
circumstances, and in light of the whole proceeding. [Emphasis in
original]

[745] The above authorities highlight the importance of applying a contextualized
approach to considering allegations of judicial bias.?®

[44] More recently, this Court had occasion to underscore the heavy onus on a
proponent of judicial bias in Fraser v. MacIntosh.?’

[45] As the authorities direct, the assessment of bias is contextual, begins with a
strong presumption of judicial impartiality, and requires the discharge of a heavy
burden, on cogent evidence, establishing serious grounds.

[46] Mr. Ward’s allegations of bias in the present appeal are entirely without
foundation in the record. Although it is clear Mr. Ward disagrees with the judge’s
assessment of his business expenses for child support purposes, there is nothing in
the judge’s approach supporting his allegations. The nature and scope of the
rehearing would have been clear to Mr. Ward from the decision on his first appeal.
It was clear to the judge, who sought input from the parties, and recorded the
nature of the review she was assigned in her decision:

[4] Despite Mr. Ward’s attempts to have me address other issues, this decision
will only focus on the corporate income because this is a rehearing of Mr. Ward’s
variation application. Thus, I must follow the directions stated in Ward v. Murphy,
2022 NSCA 20.

[14]  Although they were at odds over most issues, both parties nevertheless
agreed that I should conduct a fresh s. 18 analysis independent of the factual

% As cited in Ward v. Murphy, 2022 NSCA 20 at para. 86.
2" Fraser v. MaclIntosh, 2024 NSCA 85 at para. 26, citing Ward v. Murphy, 2024 NSCA 85, at paras. 26-27.
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findings and conclusions reported by MacLeod-Archer J. in PW v. CM, supra. |
agree with the parties’ interpretation of the Court of Appeal’s directions in Ward
v. Murphy, supra. | will thus conduct a fresh analysis to determine the amounts, if
any, by which the corporate expenses should be adjusted to increase the PTCI.?®

[47] The record does not support, by any measure, a basis to find the rehearing
judge simply accepted the findings and conclusions of the first hearing judge. To
the contrary, there are instances where she made significantly different findings —
also the subject of Mr. Ward’s complaints in those instances where he preferred the
first judge’s findings.

[48] Part of Mr. Ward’s argument on this point is the judge failed to accept the
evidence offered by his accountant, Mr. Sonny MacDougall. Mr. MacDougall
generally offered evidence about the preparation of Mr. Ward’s personal and
business income tax returns as well as the expenses deducted from his corporate
income. This evidence was considered by the judge in her determination of the s.
18 analysis. As will be discussed further below, the judge’s examination of the
evidence had a different purpose. The fact that she notionally “added back™ certain
deductions made by Mr. Ward’s accountant for income tax purposes does not
demonstrate bias or reveal an unfair motivation.

[49] A reasonable and informed person viewing the record contextually could not
conclude the judge did anything other than fairly adjudicate the task assigned to
her. | would dismiss this ground of appeal.

Issue Two - Did the application judge misapprehend the evidence in her s.
18 analysis?

[50] On this issue, the standard of review is deferential and only permits
intervention in the event of a material error or serious misapprehension of the
evidence. The oft-cited decision in Hickey v. Hickey, [1999] 2 S.C.R. 518 informs
the standard of review:

[12] There are strong reasons for the significant deference that must be given to
trial judges in relation to support orders. The standard of appellate review
recognizes that the discretion involved in making a support order is best exercised
by the judge who has heard the parties directly. It avoids giving the parties an
incentive to appeal judgments and incur added expenses in the hope that the
appeal court will have a different appreciation of the relevant factors and

28 Ward v. Murphy, 2023 NSSC 370 at paras. 4, 14. Mr. Ward endorsed the judge’s approach on the record. Appeal
Book at 240-241.
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evidence. This approach promotes finality in family law litigation and recognizes
the importance of the appreciation of facts by the trial judge. Though an appeal
court must intervene when there is a material error, a serious misapprehension of
the evidence, or an error in law, it is not entitled to overturn a support order
simply because it would have made a different decision or balanced the factors
differently.?®

[51] Mr. Ward alleges: (1) mathematical errors related to the company’s
operating expenses; (2) expenses added back incorrectly and unreasonably; (3)
overlooking clear facts — “not following accounting rules (CRA) in determining
mathematical equations to determine proper answers”.% In his factum and oral
argument, Mr. Ward alleges his company’s pre-tax income was miscalculated and
both he and his company will suffer undue hardship as a result.

[52] The overriding theme of Mr. Ward’s submissions on this issue is that he
retained a professional accountant who prepared his personal and corporate returns
properly. The expenses deducted from his company revenue for income tax
purposes were permitted and reasonable to the Canada Revenue Agency (“CRA”)
and should not be altered in the context of determining his child support obligation.
He says emphatically he explained the basis for the various deductions to the
rehearing judge who disregarded the evidence of both he and his accountant and
added back amounts to his company’s pre-tax income.

[53] As noted at paragraph 15, this argument was raised and addressed in Mr.
Ward’s first appeal.3! Nevertheless, it remains Mr. Ward’s principal and
overarching complaint. As a result, it bears repeating that the exercise under s.
18(1)(a) and (2) of the Guidelines is notional and intended to fairly determine the
amount of money available for the payment of child support. As explained in
Gosse v. Sorensen-Gosse, 2011 NLCA 58:

[94] Neither imputing pre-tax corporate income to a shareholder, nor
adjusting the amount shown as pre-tax corporate income to offset non-cash
expensing, in the course of establishing the basis for calculating child support
obligations under the Guidelines, requires the corporation to alter its financial
records or its business decisions in any manner. It does not require the actual
transfer of any of its financial resources to the sole shareholder. That remains a
decision of the corporation, as guided and directed by the sole shareholder.
Imputing is only a theoretical exercise for the purpose of making “the fairest
determination” of an income level by which to judge the level of responsibility

29 See also Michel v. Graydon, 2020 SCC 24 at para. 24; and A.M.G. v. C.J.K., 2024 NSCA 62 at para. 59.
30 This last ground is raised in the Notice of Appeal on costs.
31 Ward v. Murphy, 2022 NSCA 20 at paras. 29-31.
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the shareholding spouse should have for child support, when compared with the
income level of the other spouse. The corporation is not a party to the action and
no order is directed at the corporation. In the case of a sole shareholder, the effect
is, essentially, to ignore the corporate structure, for Guidelines income assessment
purposes only, and treat the shareholding spouse in the same manner as that
spouse would be treated if the business were carried on in the name of that spouse
personally. When applied to this case, that requires Ms. Sorensen to account for
“all the money available to [her] for the payment of child support,” on precisely
the same basis as Mr. Gosse has been required to account for all the money
available to him for that purpose. Only in that manner can a primary objective of
the Guidelines, “the fairest determination of that income” be achieved.

[54] In spite of Mr. Ward’s ongoing objection, the Guidelines are clear. In
circumstances where a parent derives income from a company in which they are a
shareholder, there must be an inquiry as to whether their income, as determined
under s. 16, fairly reflects all the money available for the payment of child support.
If the answer is no, as it was in this case, the discretion under s. 18(1)(a) is
available as a remedial tool.

[55] In order to properly exercise the discretion in's. 18(1)(a), there must first be
compliance with s. 18(2), requiring all amounts paid to non-arms length persons as
“salaries, wages, or management fees”, or “other payments or benefits” be added
back to the pre-tax income, “unless the parent establishes that the payments were
reasonable in the circumstances”. In this context, the analysis under s. 18(2) is
mandatory. Only after it is done can the discretion in s. 18(1)(a) be exercised. The
failure to follow this two-step assessment was identified as an error on the first
appeal.

[56] In Cunningham v. Seveny, 2017 ABCA 4, the respondent made an argument
much like Mr. Ward, saying his business expenses were incurred and legitimate
and approved by the CRA. This argument was readily dismissed:

[18] ... It is manifest that a determination of the reasonableness of expenses
claimed in reduction of annual income is a core, and critical, aspect of the court’s
decision-making function.

[31] Moreover, the respondent’s proposition that the expenses claimed have
been approved for income tax purposes and should thereby be found reasonable is
neither persuasive, nor is it the test for analyzing those expenses when calculating
Guidelines income for child support purposes. Expense deductions can
legitimately be made under the Income Tax Act, RSC 1985, c¢ 1 (5th Supp) to



Page 17

decrease corporate or personal tax exposure. But, calculating Guideline income
for child support purposes engages an entirely different legislated methodology ...

[57] Mr. Ward’s persistent position on this point is clearly wrong. There is no
basis to conclude the hearing judge failed to understand or appreciate the evidence
offered by Mr. Ward or his accountant. On the contrary, the record demonstrates
the judge had a firm grasp on the evidence as well as the analysis required by s.
18(1)(a) and (2) of the Guidelines and followed the steps methodically.

[58] Mr. Ward’s arguments on this issue simply repeat complaints from his first
appeal. Although framed as miscalculations or misapprehensions of the evidence,
the arguments are really about the principles the judge applied to the assessment of
the evidence. Mr. Ward fails to demonstrate how the judge misunderstood the
evidence or made material mathematical mistakes. It is evident the judge’s factual
determinations were well grounded in the record. She employed the evidence to
make the required findings. The most that can be said is that Mr. Ward strenuously
disagrees with the result.

[59] This ground of appeal has no merit. | would dismiss it. However, some of
the complaints made about the judge’s findings and conclusions are better assessed
under the next ground of appeal.

Issue Three - Did the application judge err in law or principle in her s. 18
analysis?

[60] Mr. Ward’s Notice of Appeal alleges the judge erred in principle in her s. 18
analysis. Questions of law must be decided correctly but as noted above, review of
income and support decisions is deferential. In Chandler v. Chandler,® the
rationale was explained:

[31] ... The question involves the application of principles of law to findings of
fact and is discretionary at its core. This is evident from the statutory language.
The starting point for determining income is “the sources of income set out under
the heading ‘Total income’ in the T1 General form issued by the Canada Revenue
Agency” as set out in s. 16 of the Guidelines. Sections 17 and 18 of

the Guidelines ask “if the court is of the opinion” that determining income
pursuant to s. 16 “would not be the fairest determination” or “does not fairly
reflect” all the money available to a spouse for payment of support. And s. 19
provides that a court “may impute such amount of income to a spouse as it
considers appropriate”. The application of the Guidelines to determine a spouse’s

322024 BCCA 325.
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income requires the court to exercise its discretion after finding the relevant facts.

In short, a judge’s conclusion that the application of s. 16 (or of ss. 17-19) results

in a fair reflection of all of the money available for the payment of support is to be
reviewed deferentially.

[61] On this ground, Mr. Ward says that his company’s operating expenses were
“added back incorrectly” and he was treated unfairly on the issue of retroactivity.
He references his Charter rights and “Canada Revenue Agency — Tax Laws.” In
his Notice of Appeal on costs, he says the judge was “Overlooking clear facts. Not
following accounting rules (CRA).”

[62] Mr. Ward’s arguments are largely repetition of the grievances already
addressed. He disagrees with the determination made by the judge and what he
perceives to be interference with his authority as a sole shareholder. At paragraph
73 of his factum, Mr. Ward reveals the substance of his complaint:

73. ... (Note: The freedom of the Appellant to make Corporate decisions
should not have been interfered with by the Justices in their determination of
Corporate Pre-Tax income). The purchase of a computer, backhoe or a tool used
to perform duties, repairs and maintenance to the Company’s properties should
not be determined outside of a Shareholder. These were all necessary acquisitions
for the Business.

[63] Mr. Ward goes on to make the conclusory assertion that the judge “failed to
understand the Court of Appeal decision”.

[64] Once again, there is no merit to Mr. Ward’s complaints of error. A review of
the record, the judge’s list of issues for determination, and her reasons, reveal she
undertook the task directed by this Court in the previous appeal which compelled a
fresh assessment of the corporate pre-tax income under s. 18(1)(a) and (2) of the
Guidelines.

[65] Mr. Ward’s view that he (or his accountant) has exclusive authority to make
decisions about the operation of his company is abundantly clear. But his steadfast
position continues to ignore the remedial assessment available under s. 18 of the
Guidelines when, as here, the shareholder, director, or officer of a corporation is a
parent:

Shareholder, director, or officer

33 Appellant’s factum at para. 99.
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18(1) Where a parent is a shareholder, director or officer of a corporation and the
court is of the opinion that the amount of the parent’s annual income as
determined under Section 16 does not fairly reflect all the money available to the
parent for the payment of child support, the court may consider the situations
described in Section 17 and determine the parent’s annual income to include

(@) All or part of the pre-tax income of the corporation, and of any
corporation that is related to the corporation, for the most recent
taxation year; or

(b) An amount commensurate with the services that the parent provides
to the corporation, provided that the amount does not exceed the
corporation’s pre-tax income.

Adjustment to corporation’s pre-tax income

(2) In determining the pre-tax income of a corporation for the purposes of
subsection (1), all amounts paid by the corporation as salaries, wages, or
management fees, or other payments or benefits, to or on behalf of persons with
whom the corporation does not deal at arm’s length must be added to the pre-tax
income, unless the parent establishes that the payments were reasonable in the
circumstances.

[66] As observed many times now, s. 18 confers a broad discretion to consider
the pre-tax income of a company for child support purposes. Section 18 is a tool
available to ensure a fair determination of the money available to pay child
support. Once selected, it must be used correctly. This was the key determination
on Mr. Ward’s first appeal. As noted, having found an error in the s. 18 analysis, it
was remitted for redetermination. Mr. Ward was given a new hearing on this
limited point. Given the outcome of the previous appeal, it is no longer open to him
to argue that s. 18 does not apply to his circumstances.

[67] The question remains whether the judge committed any error in her
analysis. In order to address this argument, it is necessary to deal with a number of
points raised by Mr. Ward.

The Exercise of Discretion

[68] The first of these relates to the variety of outcomes of Mr. Ward’s
applications. He relies on the fact different judges reviewing his income for child
support purposes have come to differing conclusions. He accepts those most
favourable to him and complains the rest result from error.

[69] There are reasoned explanations for the variances. To some degree the
assessments have changed over time as a result of the state of disclosure. There
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were also changes in circumstances such as Mr. Ward’s decision to reorganize his
business and incorporate his company in 2016 (information not disclosed on his
initial application). It is also true that the broad discretion available under s. 18
may result in varied outcomes. The animating objectives of the discretionary
exercise are fairness in the determination of income for child support purposes and
consistency of support for children. The possibility of a range of outcomes does
not mean the exercise of discretion is arbitrary. What is required is the discretion
be rooted in evidence, informed by the correct principles, and exercised in a
manner that meets the overriding objectives.

[70] In his factum, Mr. Ward acknowledged Justice Forgeron “had more
evidence before her than any previous Justice”. She also had the decision of the
previous application judge and the decision of this Court on the first appeal.®* She
was compelled to apply the law, and she undertook a fresh assessment. This
necessarily provides the possibility of different findings. It is not a sign of error.

[71] There are two other issues raised by Mr. Ward requiring elaboration: (1) the
issue of “double dipping”; and (2) the add back of capital cost allowance (CCA).

The Double Dipping Issue

[72] Mr. Ward identified an issue he called “double dipping.” The issue was
whether it was an error for the judge to add wages paid to him back into corporate
pre-tax income. As he correctly noted, the first hearing judge had not added those
payments back. Justice Forgeron added back 50% of those payments. She gave
four reasons for her decision to make this adjustment to the pre-tax income of the
company:

G. Salary and Wages

[37] In 2020 and 2021, Mr. Ward was employed by the company. In 2020, he
was paid $17,500; in 2021, he was paid $38,000. | will adjust the PTCI by adding
back 50% of Mr. Ward’s employment income for four reasons.

[38] First, tax planning, and not corporate need, is a factor associated with Mr.
Ward being paid wages. Reducing the amount of the PTCI generates a favourable
tax outcome. Mr. Ward often pays income tax at a lower rate than does the
company because the company generates income from rentals — characterized as
passive assets by CRA. Further, Mr. MacDougall said that when the company
operates at a deficit, the company can retain the corporate losses for 20 years.
Corporate losses can be used to offset future tax liability.

34 Appellant’s factum at para. 91.
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[39] Second, prior to the contentious court proceedings, during periods of
unemployment, Mr. Ward worked on his rental properties without pay. The
company, solely controlled by Mr. Ward, did not pay Mr. Ward wages to build,
repair, or renovate the rental units. Since the 2017 decision, Mr. Ward continued
to have periods of unemployment and thus time to complete any necessary
renovations and repairs as he had in the past — without pay. Mr. Ward would,
however, derive a financial benefit from the increased equity in the various rental
properties which operate as an investment vehicle.

[40]  Third, the rationale underpinning income imputation confirms that
corporate wages should be adjusted. All court decisions distinguished between
Mr. Ward’s two sources of imputed income. In the 2017 decision in PW v.

CM, supra, Gregan J imputed an annual income to Mr. Ward of $60,000 for
income earned from sources other than the rentals (employment and EI income).
In addition, Mr. Ward was imputed an additional $60,000 in income from the
rentals.

[41] In MacLeod-Archer J’s 2021 decision in PW v. CM, supra, she considered
Mr. Ward’s income for the years 2018-2020. She noted that in 2020, Mr. Ward
worked for several months through the union and collected El benefits. After
being laid off, he worked for his company, paying himself wages of $17,500.00
instead of looking for outside work. MacLeod-Archer J. held at para 61.:

| am not satisfied that the choice to work for his company in the fall of
2020 was reasonable, nor that the work he completed couldn’t be
interrupted or delayed if he got union work.

[42] She went on to find that it was still appropriate to impute $60,000 annually
to Mr. Ward for income derived from external employment and E.I. benefits:
para 62. The Court of Appeal in Ward v. Murphy, supra, took no issue with this
aspect of her analysis: para 116.

[43] Not adjusting the PTCI for wages paid to Mr. Ward would defeat the
rationale underlying the court’s previous imputation decisions. Employment
income paid to Mr. Ward from the company should therefore be added back into
the PTCI.

[44] Fourth, in 2020 and 2021, Mr. Ward intentionally reduced his income to
avoid being garnished. In June 2018, upon Ms. Murphy’s counsel withholding
$300 from his costs award, Mr. Ward stopped making child support payments as
ordered. Mr. Ward reduced his monthly payments from $994 to $300. By October
2019, Mr. Ward owed maintenance arrears in excess of $10,000. Thereafter, MEP
started to aggressively garnish Mr. Ward’s EI benefits. Once his EI claim expired
in March 2020, Mr. Ward did not open another claim, despite having the
qualifying hours. Further, he did not apply for CERB. The federal garnish would
attach to both the El and CERB payments. With no other source of income, Mr.
Ward decided to withdraw money from the company as an employee, although he
did not receive regular pays.
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[45] Given these four circumstances, | was initially inclined to add 100% of the
wages to the PTCI. But for the pandemic, | would have. However, given the
unique circumstances flowing from the pandemic, | will adjust by only adding
back 50% of the wages paid to Mr. Ward.

[Footnote citations deleted/Emphasis added]
[73] Some background may help to explain the issue Mr. Ward raises.

[74] Since being obligated to pay child support, Mr. Ward’s income has had two
components: (1) his employment income and employment insurance benefits; and
(2) his rental business. When first determined by Gregan, J., Mr. Ward was not
working, and did not disclose the incorporation of his rental property business. The
amount of $60,000 was imputed to him on the evidence of his employment and
benefit history. Another $60,000 was determined to be his rental property income.
His total income for child support purposes was set at $120,000 per year.

[75] When the issue of child support returned, Mr. Ward disclosed the
incorporation of his business. The hearing judge reviewed the evidence of Mr.
Ward’s history of paid work outside of his company, his capacity for work, and
efforts to find work. She concluded it was “still appropriate” to impute the amount
of $60,000 annually to Mr. Ward under s. 19(1)(a) of the Guidelines on the basis
he was underemployed. The rationale was Mr. Ward had the ongoing capacity to
earn income outside his company and had failed to establish his decision to work
for his company was reasonable. This conclusion was not disturbed by the
subsequent appeal.

[76] The issue highlights the relationship between the imputation of income
under s. 19 of the Guidelines and the attribution of income under s. 18, in the
unigue circumstances of this case. The majority on the first appeal accepted the
hearing judge’s imputation of income noting she had not added back amounts paid
to Mr. Ward as wages. This observation was subsumed by the conclusion the
hearing judge erred in the s. 18 analysis. On rehearing, the judge added back 50%
of the payments made to Mr. Ward by his company. In doing so, she recognized
Mr. Ward also had imputed employment income of $60,000.%°

[77] Mr. Ward argues the decision to add back the amount paid as wages was
“double dipping” and an error in principle. In his view, if the income he receives
from his company is added back, then his personal income should be
correspondingly reduced. This, however, ignores the basis on which the s. 19(1)(a)

35 Ward v. Murphy, 2023 NSSC 370 at para. 42.
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income was originally imputed — the evidence established Mr. Ward had capacity
to earn income outside his company in addition to the work he performed for his
company. In these circumstances, the fact Mr. Ward derives a benefit in the form
of wages from a company he controls cannot operate to reduce the imputed
income.

[78] Itis clear from the judge’s reasons she understood the concern about
potentially double counting Mr. Ward’s sources of income. However, she was
satisfied adding back the amounts paid to Mr. Ward by the company did not
interfere with the basis used to impute the external income of $60,000. She was
further satisfied, on sound reasoning, it was appropriate to add back these non-
arms-length payments made by the company. She made no error.

Capital Cost Allowance

[79] The second issue raised by Mr. Ward involves his CCA deductions. In each
of the years under review (2018 — 2022), Justice Forgeron added back to the
corporate pre-tax income, 100% of the CCA on real property and 50% on personal

property.

[80] Mr. Ward objects to the add back of his CCA amounts on the basis that this
Is a deduction permitted by CRA. He argued, “there was no evidence that the
assets were not depreciating at [the] rates ... applied,” and “the Hearing Judge
failed to address that the CRA breakdown is a fair and reasonable deduction which
treats assets differently and depreciate at different rates”.%

[81] This complaint is properly understood as a subset of Mr. Ward’s argument
that he should be able to maintain the deductions permitted by CRA. What he fails
to appreciate is he remains able to claim his CCA deductions for income tax
purposes. However, for child support purposes, in this case, CCA is a discretionary
non-cash expense subject to being added back into company pre-tax income in the
absence of evidence establishing its reasonableness. Mr. Ward’s arguments
overlook the burden on him to establish the reasonableness of expenses claimed
through his company irrespective of what CRA may permit.%’

3% Appellant’s factum at paras. 166-67.

37 Birnie v. Birnie, 2021 SKCA 107 at paras. 51, 53; Richardson v. Richardson, 2013 BCCA 378 at paras. 57-60;
Luedke v. Luedke, 2004 BCCA 327 at para. 17; and Rudachyk v. Rudachyk, [1999] 10 W.W.R. 321 at para. 22, 205
W.A.C. 73 (SKCA).
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[82] The evidence offered by Mr. Ward’s accountant did not assist him. Mr.
MacDougall: (1) acknowledged the non-cash nature of the deduction;3 (2)
admitted the real property owned by the company “doesn’t actually depreciate”;®
(3) confirmed the CCA deduction was discretionary, and Mr. Ward claimed the
maximum CCA deduction in each year.*°

[83] Given Mr. MacDougall’s evidence, it is apparent Justice Forgeron added
back 100% of the CCA on real property on the basis the assets were not actually
depreciating.** With respect to the other property on which the CCA was claimed,
the judge reasoned:

[31] 1 will also adjust the PTCI to include 50% of the claimed amortization
expense for the vehicles, computers, and equipment for three reasons. First, I am
satisfied that the company vehicles are used by Mr. Ward personally. | find that
his personal use likely exceeds 50%, as will be more fully discussed at

para 46. The fact that Mr. Ward may drop into a store to buy a tool while
travelling to and from his employment or to pick up his son, does not negate the
vehicle’s personal use. Second, I am not satisfied that Mr. Ward proved that all
the company vehicles and equipment are reasonably associated with the
company’s generation of rental revenue. Third, I am not satisfied that Mr. Ward
proved that the vehicles and equipment are depreciating at the rate claimed.

[46] The company owns several vehicles —a 2023 SUV, two older trucks, a
plow attachment, a four-wheeler, and a backhoe. Expenses associated with these
vehicles are significant. | will adjust the PTCI by adding back 50% of the claimed
vehicle expenses because at least 50% of these expenses were for personal use. In
making this finding, | note that:

. All rental units are situate in the area of Mr. Ward’s home. Mr.
Ward banks in the local area. Mr. Ward buys supplies in the local area.

. Mr. Ward did not keep a log book to record his business and
personal usage. Mr. MacDougall said that he did not use a stand-by fee to
address any personal use. He claimed 100% of all vehicle expenses.

. Mr. Ward claimed vehicle expenses associated with his family law
variation application and appeal as business expenses.

[84] I can find no error in principle in the judge’s conclusions with respect to the
CCA deduction. The determination of income for child support purposes is an

38 Appeal Book, Volume 3 at 244.

3% Appeal Book, Volume 3 at 245.

40 Appeal Book, Volume 3 at 248-250.

41 Ward v. Murphy, 2023 NSSC 370 at para. 59.
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exercise independent of income tax law or policy. As noted in Gosse v. Sorensen-
Gosse:

[108] ... considering the amount of capital cost allowance expensed as a factor
in determining the amount of income a sole shareholder should be considered to
have available for child support purposes, the fact that government tax policy
approves expensing capital cost allowance does not justify excluding the amount
of the allowance from the income available for the purposes of determining child
support obligations under the Guidelines.*?

[85] A review of the remainder of the judge’s reasons demonstrates no error in
the exercise of her discretion under s. 18(1)(a) or (2). Her findings were well
grounded in the record, and she conducted her analysis in harmony with this
Court’s first appeal decision.

Other Grounds Raised

[86] Before concluding my analysis of the grounds of appeal, | note Mr. Ward
raised a variety of other issues that have no basis in law and no merit as grounds of
appeal. The arguments include: (1) the amount of time required by the court
proceedings is a reason not to impute any amount of s. 19 income; (2) the
retroactive date of his variation was unfair and should be March 2, 2017, as
opposed to October 2018; and (3) the undue hardship resulting from the costs of
two hearings and two appeals. A review of the record indicates none of these issues
raises a valid ground of appeal.

Issue Four - Did the judge err in her award of costs?

[87] The last issue raised by Mr. Ward relates to the costs award against him.*3
The standard of review on a question of costs is clear. An award of costs is within
a judge’s discretion and will not be disturbed absent error of law or injustice.**

[88] In her decision dated April 29, 2024, Forgeron J. awarded costs to Ms.
Murphy in the amount of $15,250, payable in installments of $500 per month
through the Maintenance Enforcement Program. The total amount of costs
included $8,000 which Justice Forgeron awarded as a result of Mr. Ward’s

422011 NLCA 58 at para. 108.
43 Ward v. Murphy, 2024 NSSC 117.
4“4 AM.G.v. C.J.K., 2024 NSCA 62 at para. 60.
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litigation conduct which she found “unduly and inappropriately increased the time

it took to complete the hearing”.*°

[89] Mr. Ward disputes the award on the basis it “flowed from an impugned
decision — error in principle.” Mr. Ward cites other grounds that relate only to the
s. 18 decision. It appears his complaint is that the costs award resulted from what
he argued was a flawed decision on the s. 18 analysis.

[90] Having found no error in the s. 18 analysis, I find Mr. Ward demonstrated no
basis to set aside or reconsider the award of costs. | would dismiss this ground of
appeal.

Conclusion

[91] 1 would dismiss the motion to adduce fresh evidence.
[92] 1 would also dismiss the appeal.

[93] I would award costs on appeal to Ms. Murphy in the amount of $4,000,
inclusive of disbursements, payable forthwith.

Gogan, J.A.

Concurred in:

Wood, C.J.N.S.

Van den Eynden, J.A.

% |bid at para. 28



