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Subject: Unlawful Sentence. Standardof Review. Breakand
Enter of a Dwelling House —s. 349(1) of the Criminal
Code. Mandatory Weapons’ Prohibition Order —s.
109(1)(a) of the Criminal Code. Error of Law.

Summary: The Crown supported the appellant’s appeal on the single
ground that the sentencing judge did not have the authority to
impose a weapons’ prohibition order under s. 109 because the
statutory requirements for making such an order had not been
established.

Result: Appeal allowed. Violence, per se, is not an incidental or
presumed element of the offence of unlawfully entering a
dwelling house. The facts of the case did not disclose that
violence was used, threatened or attempted. The trial judge
made no such finding. Accordingly, the factual basis or



2

foundation for a weapons’ prohibition order under s. 109 did
not exist. The judge erred. This aspect of the sentence was
unlawful and should be quashed. In all other respects and
especially considering the appellant’s lengthy criminal record
for similar crimes, the sentence of two years’ imprisonment in
a Federal penitentiary remained in full force and effect.
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