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A teacher became seriously ill and disabled with a lung condition
he said was caused by hazardous dust left during construction of
an elevator hoist inside the school. He sued the construction
company which joined an architectural firm as a third party.

The construction company, supported by the architectural firm,
moved for summary judgment and a dismissal of the teacher’s
claim.  The judge denied the motion on the basis that there were
many important factual issues in dispute which would require a
trial to resolve, some of which might well involve an assessment
of credibility.

The construction company appealed.



2

Held: Appeal dismissed. The judge was right to find that the motion
failed at the first stage of the summary judgment analysis,
Burton Canada Co.v. Coady, 2013 NSCA 95, and that the it
was not a case where expert evidence would necessarily be
required to assist the judge or jury with the issues of causation
and standard of care, Szubielski v. Price, 2013 NSCA 151.

The Court went on to explain the link between CPR 13 and CPRs
5 and 6 and how their application will give judges the necessary
flexibility to dispose of summary judgment motions and then go
on to decide whether those cases which deserve to be heard on
their merits ought to be adjudicated in the abbreviated, less
rigorous process of an application, or should instead be reserved
for the more traditional trial by action format. Suchan
approach satisfies the Supreme Court of Canada’s directions in
Hryniak v. Mauldin, 2014 SCC7.
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