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SUBJECT: Criminal Law - Response to Jury Questions

SUMMARY: In response to questions from the jury during the course of
deliberations, (why weren't the following people called as witnesses
?) the trial judge responded that an adverse inference could be
drawn against either the Crown, or the accused, if either did not, but
had the ability to call the witnesses in question provided the jury
considered the absent witnesses were an important link to either of
the parties' cases.

RESULT: Appeal allowed, conviction quashed, new trial ordered. The trial
judge erred in leaving it to the jury to draw an adverse inference
against the accused, in these circumstances, for failing to call any of
the absent witnesses. The majority of the witnesses had only a
peripheral involvement with the main issues and were not of
sufficient importance to merit the drawing of an inference against
either the accused or the Crown. The drawing of an adverse
inference against a party for failing to call a witness is only
permissible in selected circumstances and should be exercised with
great caution. Particular caution should have been exercised in this
case where the names of the witnesses were brought forward
during the examination, or cross-examination, of the complainant. A
reasonably competent defence counsel would not have recognized
that the evidence called provided logical grounds for drawing an
adverse inference against the accused. As the Court concluded that
a new trial should be ordered, it was neither necessary nor
desirable to decide whether the trial judge should have left it to the
jury to determine whether in these circumstances an adverse
inference should be drawn against the Crown for failing to call the
absent witnesses.
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