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Treaty Rights- Right to Gather for Trade - L ogging
Aboriginal Title - Test for Exclusive Occupation

The appellants, who are status Mi’ kmag Indians, cut timber on
Crown lands without authorization. That is an offence under s. 29
of the Crown Lands Act, R.S.N.S. 1989, c. 114. They were
charged and at their trials sought acquittals on the basis that they
are entitled to cut timber on Crown lands by virtue of treaty rights
or aboriginal title. Thetrial judge rejected these defences and
convicted. The appellants appealed unsuccessfully to the
Summary Conviction Appeal Court and sought leave to appeal to
the Court of Appedl.

1. Did the Summary Conviction Appeal Court errinlaw in
deciding that the appellants do not have atreaty right to cut
timber on Crown lands without authorization?

2. Did the Summary Conviction Appeal Court errinlaw in
determining that the appellants had not established aboriginal
title to the cutting sites?

(Unanimously) Leaveto appeal was granted, the appeals allowed
and anew trial on all counts was ordered. The Court set out the
correct legal principles relating to the appellants’ claimed treaty
right to “gather” trees for trade and to their claims of aboriginal
title to the cutting sites. The Court did not rule on whether either
of these claims had been established. That will have to be decided
at the new trial ordered by the Court.

The Summary Conviction Appeal Court erred in law with respect
to the test for determining whether the appellants' treaty rights
afford a defence to charges of cutting timber on Crown lands
without authorization.

Cromwell, JA. (Oland, J.A. concurring) held that the claimed
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treaty right, which was to gather trees for trade, must be assessed
in light of the traditional Mi’ kmaqg hunting, fishing and gathering
lifestyle and economy of the 1760s. Both the resource and the
activity must be considered. To determine whether the activities
are protected by this treaty right, the question to be answered is
whether the conduct constituting the offences was gathering things
traditionally gathered or its modern equivalent or itslogical
evolution. To fall within the treaties, the activity must be
traditional Mi’kmagq gathering or itslogical evolution and the
resource must be of atype traditionally gathered or its logical
evolution.

Saunders, J.A., concurring by separate reasons, proposing a
different analytical framework to stress the importance of
accurately characterizing the right claimed, grounding that right to
the purpose of the treaty and emphasizing the determination of
what was reasonably within the contemplation of the parties to the
1760 - 61 treaties. Saunders, J.A. also added a cautionary note
with respect to the consequences of this court’s decision.

(Unanimously) With respect to aboriginal title, the Summary
Conviction Appeal Court erred by insisting on evidence of
intensive, regular use of the cutting sites rather than asking ssmply
whether there was sufficient evidence of occupation to the
standard, described in the reasons for judgment, over aterritory
that included the cutting sites.

(Unanimously) The Royal Proclamation of 1763 did not reserve
lands for the Mi’kmaqg in Nova Scotia.
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