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Summary: Reid & Stratton were convicted of manslaughter for killing Joey
MacKay after a night of drinking in Truro.  An argument in a
driveway escalated into a physical altercation where Stratton &
MacKay exchanged punches and Stratton was able to subdue
MacKay by grabbing his neck in a headlock.  While MacKay was
on the ground Reid administered some kicks.  After noticing that
MacKay was no longer resisting or struggling, Stratton let go and
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got to his feet.  It soon became apparent that MacKay was
unconscious.  Some in the group attempted resuscitation, but to no
avail.  MacKay was pronounced dead at the hospital.  The
uncontroverted evidence at trial, the view shared by all of the
doctors whose reports and testimony were before the jury, was
that MacKay’s death was due to asphyxia after he aspired on his
stomach contents.  The botched attempts at CPR brought on his
death when the pressure of physical resuscitation efforts forced
large quantities of vomitus into his lungs.

Reid and Stratton appealed on several grounds including an
allegation that the trial judge erred in law in not adequately
instructing the jury on the issue of intervening act and intervening
cause as it related to the CPR procedure which, on the evidence,
was the cause of death.

Held: Appeal allowed, convictions quashed and a new trial ordered for
both Reid and Stratton.

The trial judge’s charge to the jury was seriously incomplete in
that he did not specifically instruct them on the issue of
intervening act  and intervening cause as it related to the failed
attempts at CPR which, on the evidence, was the sole cause of Mr.
MacKay’s death.  This omission constituted a significant error of
law.  Directions given as to what would constitute a proper charge
to a jury under the circumstances.

In light of the result there was no need to address the several other
grounds of appeal advanced by Reid and Stratton or the Crown’s
cross-appeal on sentence.
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