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Subject:  Criminal Law. ldentification. Admissibility of comment of
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Summary: The appellant was convicted of aggravated assault. The key issue at
trial was the identification of the person who struck the victim with a
beer bottle. During thetrial, the judge admitted a comment allegedly
made by a bystander to the fight. He made specific reference to that
comment in finding the appellant guilty.

I ssue: Whether the trial judge erred in law in admitting the comment into
evidence and in using it on the issue of identity.
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Result: Appeal allowed and new trial ordered. Thetrial judge did not treat the
comment as narrative, nor was that portion of his decision mere
surplusage. Nothing in the record showed any consideration that it
might be admissible as part of the res gestae exception or supported
admissibility pursuant to the principled approach to hearsay. By
admitting the comment into evidence and placing considerable
reliance upon it as inculpatory evidence, the judge erred in law within
the meaning of s. 686(1)(a)(ii) of the Code.
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