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The appellant claimed an interest in certain residential property
pursuant to an oral agreement to purchase with the late Eleanor
Dagley and, alternatively, an equitable right in the property.
According to the appellant, the 1986 agreement provided that her
monthly rent payments and the cost of renovations would be
credited against the price Ms. Dagley paid for the property. She
paid rent until March of 1989 and made improvements to the
property. Ms. Dagley conveyed the property to the respondent in
2001 when the appellant was still in occupation. The trial judge
was not satisfied on the evidence that the appellant had proven the
existence of an agreement on a balance of probabilities. He also
found that the respondent acquired the property for value, that he
took without actual or constructive notice of any equitable interest
of the appellant, and that, in the circumstances of this particular
case, the respondent had made such inquires as a reasonabl e person
would make. Thetrial judge aso decided that the word “wife”’ in
s. 45 of the Evidence Act should be read as “ spouse,” and that the
provision applied to the evidence of the appellant and her former
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Result:

spouse.
Whether the trial judge had erred in finding that
(1) no contract existed;

(2) that the respondent did not have notice of any equitable rights
of the appellant in the property or, aternatively, in finding that the
respondent had no duty to inquire about her equitable rights, while
in occupation;

(3) s. 45 should substitute the word “ spouse” for “wife,” and
aternatively, that that provision would prevent her succeeding in
her claims. Whether the judge erred in his assessment of the
damages awarded the respondent on his counterclaim for rent.

Appeal dismissed with costs. Thetrial judge made no pal pable and
overriding error in finding that the appellant had not proven the
existence of an oral agreement, or in finding that the respondent
had not had actual or constructive notice and, in the circumstances
of this particular case, that he had made such inquiriesas a
reasonable person would make. Asthe judge explicitly stated that
he had not relied on s. 45 or the lack of corroboration in deciding
to dismiss, it was not necessary to determine whether he erred in
regard to that provision. In assessing damages, the trial judge had
neither applied awrong principle of law nor had he made an award
that constituted a wholly erroneous estimate of the damage.
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