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Two self-represented parties were involved in a dispute about
whether the respondents had a prescriptive right of way to use a
certain road to access their land. Mr. Goulden claimed to own the
land crossed by the road. The judge frequently prevented him from
introducing evidence with respect to ownership. There was
evidence that another person, who had no notice of the action, may
own the land. The judge held that for the purpose of this action the
respondents had a prescriptive right of way to use the road.

The issues raised by the appellant were: did the judge err by
refusing to admit certain specified evidence, by not considering or
giving proper weight to the evidence before him, by not applying
the correct law, by finding that continuous use of the road was
established and by finding that a prescriptive right of way had been
created where it was uncertain whether Mr. Goulden owned the
land crossed by the road?
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Result: Appeal allowed. Ownership of the servient tenement was relevant
to the issue of whether there was acquiescence or permission given
to the respondents or their predecessorsin title to use the road,
critical considerations in determining whether a prescriptive right
of way had arisen. The judge erred in not adjourning the trial to
allow notice of the action to be given the other person who the
evidence suggested may own the land.
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