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CROMWELL, J.A.:

L. Introduction:

[1] The main question on this appeal is whether dependants of workers who
were covered by workers’ compensation in 1992 can sue the Province for
claims arising out of workplace injuries.

[2] The case arises out of the tragic death of 26 men in the explosion at the
Westray Coal Mine on May 9", 1992. Relatives of 16 of those men have
sued the Province of Nova Scotia and Canada. I will refer to these relatives
as the “plaintiffs” or the “appellants”. In essence, they claim that the
Province acted negligently and/or in breach of statutory or fiduciary duty in
providing financial support to the Westray Coal Mine project, in certifying
and monitoring the qualifications of the personnel working at the mine, in
issuing the mining licenses and permits required for the operation of the
mine, in approving and monitoring the mine plans and in the regulation of
mine safety.

[3] Section 18 of the Workers’ Compensation Act as it stood in May of 1992
contains what is commonly referred to as a “bar” of civil proceedings. It
provides, in essence, that civil suits concerning injuries to workers who are

covered by workers’ compensation are barred as against employers in
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industries to which the workers’ compensation legislation applies. The
Province, being of the view that this bar applies to the appellants’ action
against it, applied to Davison, J. in Supreme Court chambers for the
determination of a preliminary point of law. Specifically, the Province
sought a ruling that any of the plaintiffs in the action who are dependants
within the meaning of the Workers’ Compensation Act, R.S.N.S. 1989, c.
508, have no right of action against the Province by virtue of the provisions
of s. 18 of that Act. The parties submitted an agreed statement of facts to
the judge as the basis upon which the determination of this point of law was
to be made.

Davison, J. decided that the claims were barred by s. 18 of the Workers’
Compensation Act and dismissed the action. The plaintiffs appeal that
decision to this Court, raising two main points.

First, they say that their civil action is not barred because the bar only
applies to actions against employers in an industry which is subject to the
Workers’ Compensation Act and that the Province is not such an
employer. Second, the appellants say that the bar only applies to actions

against the Province as an employer and that their action is against the
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Province in its capacity as a regulator, not as an employer. This is known as
the “dual capacity” theory.

For reasons which I will set out at length, I cannot accept either of these
submissions. With respect to the first main point raised by the appellants, |
have concluded that the Province in May of 1992 was an employer in an
industry to which Part I of the Act applied. On the interpretation most
favourable to the appellants, the Act, as it stood in 1992, permitted the
Province’s employees to be covered by workers’ compensation if the
Province submitted to the Act and was admitted as an industry to which Part
I of the Act applied. In my view, the record is clear that the Province did
submit to the Act and was admitted as an industry to which Part I of the Act
applied. As for the second point, the so-called “dual capacity” theory, the
Supreme Court of Canada rejected that approach in 1997 and it is not now

open to this Court to accept it.

II.  The Question Before the Court:
In order to understand the issue presented to the chambers judge, and now
to this Court, it is necessary to review some of the agreed facts and the

relevant legislation in more detail.
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It is common ground that the legislation applicable to this case is the
Workers’ Compensation Act as it stood in May of 1992, that is, the
Workers’ Compensation Act, R.S.N.S. 1989, c. 508.

As is well known, the fundamental purpose of workers’ compensation
legislation is to provide prompt and secure compensation to injured workers
without requiring them to establish liability against anyone in a court of law.
This is achieved by having “no-fault” compensation benefits for injured
workers which are funded by employers. Workers obtain these benefits
without having to prove in court that anyone was at fault in causing the
injuries. But they lose the right to sue employers in court. Employers fund
the compensation benefits but obtain the protection of not being liable to
court action. In other words, employers obtain the benefit of the so-called
bar of civil proceedings.

This case 1s concerned with this bar of civil proceedings — the protection of
employers from civil suits by injured employees. The bar is a basic feature
of workers’ compensation legislation. It has been considered by the
Supreme Court of Canada in Pasiechnyk v. Saskatchewan (Workers’
Compensation Board), [1997] 2 S.C.R. 890. Sopinka, J., in that case,

described the bar as “central” to the workers’ compensation scheme: at para.
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27. Simply put, without the bar, employers would be funding (either
through assessments or through self-insurance) an insurance system that
would not provide them with insurance: at para. 27. As Sopinka, J. put it,
“[i]ndividual immunity [of employers from civil suits] is the necessary
corollary to collective liability”: at para. 42.

Generally speaking, the bar applies to block actions by workers who are
covered by workers’ compensation which arise from work-related injuries

where the actions are against either their own employer or any other

employer who 1s within the workers’ compensation system. The Workers’

Compensation Act, of course, defines the circumstances in which the bar
applies in much more detail than the very general statement which I have
made. It is, therefore, necessary to look more closely at the legislation.
Section 18 of the Workers’ Compensation Act is the main section which,
in this case, provides for the bar of civil actions by injured workers against
employers . Section 18 provides that, where an accident happens to a
worker in the course of his employment in circumstances that would entitle
the worker or the worker’s dependants to an action against some person

other than the worker’s employer, neither the worker nor his dependants

have any right of action against an emplovyer in an industry to which Part |
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of the Workers’ Compensation Act applies. (In fact, s. 18 incorporates

aspects of s. 17 by reference. What I have just stated is an attempt to put in
simpler language the combined effect of those two sections as they relate to
the issue in this appeal.) For ease of reference, I will reproduce the relevant

part of s. 17 and s. 18 here:

17 (1) Where an accident happens to a worker in the course of his employment in
such circumstances as entitle him or his dependants to an action against some
person other than his employer, the worker or his dependants if entitled to
compensation under this Part may claim such compensation or may bring such
action, provided a written notice of election to bring such action or to claim
compensation shall be made to the Board within six months from the date of the
accident.

18. In any case within the provisions of subsection (1) of Section 17, neither the
worker nor his dependants nor the employer of such worker shall have any right of
action in respect of such accident against an employer, his servants or agents, in
an industry to which this Part applies, and in any such case where it appears to the
satisfaction of the Board that a worker of an employer in any class is injured or
killed owing to the negligence of an employer or of the worker of an employer in
another class to which this Part applies, the Board may direct that the
compensation awarded in such case shall be charged against the last mentioned
class.

(emphasis added)
Certain aspects of the application of s. 18 to this case raise no difficulty. It
is agreed, for example, that the 16 deceased miners were employees of
Curragh Inc. which was an employer covered by the Workers’

Compensation Act. Each was a worker as defined in s. 2(w) of the Act and
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each died as a result of personal injury by accident arising out of and in the
course of employment. It is further agreed that some or all of the
respondents are “dependants” of the deceased miners as defined in s. 2(f) of
the Act and that the dependants claimed compensation under Part I of the
Act as a result of the deaths caused by the explosion. The dependants
received workers’ compensation benefits in accordance with the Act. It is
not part of the court’s function in resolving the preliminary point of law to
determine who among the plaintiffs is, in fact, a dependant.

For the purposes of applying the statutory bar of civil actions in s. 18 of the
Act, it is clear, therefore, that those of the plaintiffs who are dependants are

subject to the bar in s. 18 if their action is against an employer in an industry

to which Part I of the Workers’ Compensation Act applies. The issue,

then, is whether the Province is an employer in an industry to which Part |

of the Act applies.

III. Analysis:
To resolve this issue, the Court must answer two questions. The first is
whether the Province is an employer within the meaning of the Workers’

Compensation Act. If it is, the second question is whether it was an
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employer in an industry subject to Part [ of the Act. I will address each

question in turn.

(a)  Was the Province an employer within the meaning
of the Act?
The Act provides an inclusive (although not exhaustive) definition of
“employer”. As it is brief and central to the case, I will set out the relevant

part of that definition in full:

2. In this Act, unless the context otherwise requires: ...

(g) “employer” includes ...

(vi) the Crown in the right of Nova Scotia, and in the right of
Canada in so far as it submits to the operation of this Act; ...

The position of the Province before Davison, J. and in this Court is that the
Province fits exactly within s. 2(g)(vi) because it is specifically referred to
— that 1s, the Province is “the Crown in right of Nova Scotia”. The
position of the appellants is that the Province is only an employer within the

meaning of the Act insofar as it submits to the operation of the Act. In



Page: 9

other words, the phrase “insofar as it submits to the operation of this Act”
modifies both the Crown in right of Nova Scotia and in right of Canada.

[18] In my opinion, the Province clearly falls within the definition of employer
set out in s. 2(g)(vi). If it were necessary to do so, I would agree with the
conclusion reached by the chambers judge that the phrase “insofar as it
submits to the operation of this Act” modifies only the Crown in right of
Canada so that it is not necessary to show that the Crown in right of Nova
Scotia has submitted to the Act. However, on the factual record before the
Court, it is not necessary to base the conclusion that the Province is an
employer within the meaning of the Act on that narrow ground. The only
reasonable conclusion one could reach from the record before the Court is
that the Province submitted to the operation of the Act. I note that there 1s
no disagreement between the parties that the Court should draw reasonable
inferences from the agreed facts although they disagree about what those
inferences should be.

[19] The agreed facts include the following. As of May 1992 (the month of the
explosion) the Province had approximately 17,000 employees all of whom

had workers’ compensation coverage. The majority of those employees

were provided with that coverage on the basis of self-insurance by the
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Province. The Province was responsible for the full cost of workers’
compensation benefits in respect of its employees and, in addition, paid an
administration fee to compensate the Workers’ Compensation Board’s
accident fund for the cost of claims administration.

For civil servants (who comprised approximately 11,500 of the Province’s
17,000 employees), highway workers and adult correctional institutional
workers, the Workers” Compensation Board would determine whether an
employee had a compensable injury and then the Province would continue
to pay the employee at an amount equivalent to his or her full salary. The
Workers” Compensation Board would then issue a tax form indicating the
amount of workers’ compensation awarded to the employees. The Workers’
Compensation Board would bill the Province for any other claim expenses
such as medical aid and rehabilitation costs.

For the other employees of the Province, the Board would similarly
determine whether there had been a compensable injury and workers’
compensation benefits would be paid directly to the employee by the Board.

It 1s clear from the agreed statement of facts that all of the Province’s

emplovees at the relevant time had workers’ compensation coverage and

received workers’ compensation benefits for compensable injuries as
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determined by the Board pursuant to the Workers’ Compensation Act. It

is difficult for me to understand what more the Province would be required
to do to submit to the Workers’ Compensation Act than to provide all of
its 17,000 employees with workers’ compensation coverage.

[22] The appellants, faced with what appears to me to be the irresistible
conclusion that the Province had submitted to the Act, argued that the
Province had not so submitted because, on two occasions since the workers’
compensation scheme came into force in 1915, the Legislature had enacted
statutes directly affecting the operation of the workers’ compensation
system in particular cases. With great respect, this argument has no merit.
In order to submit to the provisions of the Workers’ Compensation Act,
the Province does not have to surrender its legislative authority in relation to
workers’ compensation. It is clear from the agreed statement of facts that,
for all provincial employees in 1992, it was the Board which determined
whether or not such employees had suffered a compensable injury and
which set the level of workers’ compensation benefits available under the
Act.

[23] To find, as the appellants submit we should, that the Province is not an

employer within the meaning of the Act would require the Court to
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conclude that workers’ compensation coverage had been extended to 17,000
provincial employees without there being any statutory authority for this to
be done. It is a well settled principle of administrative law that an
administrative tribunal, such as the Workers’ Compensation Board, is
restricted to the powers conferred on it by legislation. There is clear
statutory authority for the Province to submit to the provisions of the Act
and it is clear from the agreed statement of facts that it did so. I cannot
accept the appellants’ submission which, in effect, is that the Board, for
more than 30 years, had been engaging in activities for which there was no
lawful authority.

I conclude then that the Province is an employer within the meaning of's.

2(g)(v1) of the Workers’ Compensation Act as it stood in May of 1992.

(b) Isthe Province an employer “in an industry to
which [Part I of the Workers’ Compensation
Act] applies?
As noted earlier, the bar of civil actions in s. 18 of the Workers’
Compensation Act applies to claims by workers or their dependants against
an employer “in an industry to which this Part applies.”
It was submitted on behalf of the Province, and apparently accepted by
Davison, J., that once the Province was found to be an employer within the
meaning of the Act, the bar of civil actions in s. 18 applied. I respectfully
disagree with this position.
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In my view, there is a two-part test which must be satisfied before an
employer 1s afforded protection from civil liability. The employer must be
an employer within the meaning of the Act and, in addition, must be an
employer “in an industry to which [Part I of the Act] applies.” There is,
thus, a distinction between an “employer” and an employer “in an industry
to which this Part [i.e., Part [ of the Workers’ Compensation Act] applies.”

The concept of employment in an industry to which Part I of the Act applies
1s fundamental to the scheme of the Act. I will illustrate this point with
some examples. Section 4 states that Part I of the Act applies to “...
employers and workers in or about the industries ...” that are listed in
section 4 or in Schedule B to the Act.  The concept of employment in an
industry to which the Part I of the Act applies 1s central to eligibility for
compensation. Section 9, the main compensation section, provides for
compensation where personal injury by accident arising out of or in the
course of employment is caused to a worker “in any industry to which this
Part applies.” The assessment scheme of the Act set out in s. 95 and
following is premised on employers being classified according to various
classes of industry which are subject to the Act. The duties of employers
concerning payroll reporting, for example, apply when the employer has
commenced operations in “an industry to which this Part applies.”: see s.
114. The Act also distinguishes between employers generally and
employers carrying on an industry to which this Part applies in other
sections such as s. 121.

In my respectful view, there is no merit to the Province’s submission that
once the Province is found to be an employer within the provisions of's.
2(g)(v1) of the Act, the application of the bar of civil proceedings set out in
s. 18 applies. For the bar to apply, the employer must be, as section 18
states, ““... in an industry to which this Part applies.” I also reject the
Province’s submission that the appellants made a concession before
Davison, J. which acknowledged the correctness of the Province’s position
on this point. While there were, perhaps, some comments made during the
oral argument before Davison, J. that may have led him to that conclusion, I
do not think it would be fair to find that there had been any concession to
this effect. In any case, even if the concession had been made, it is clearly
wrong given the wording of s. 18 which requires the employer to be one
engaged in an industry to which Part I of the Act applies. I, therefore, turn
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to the question of whether the Province is an employer in an industry to
which Part I of the Act applies.

The appellants’ position is that the Province is not covered by any of the
industries listed in the Act. Under s. 2(j), “industry” includes any ...
undertaking ... included in Schedule “B” to the Act or otherwise coming
within the scope of the Act”. Section 4 states that Part I of the Act is to
apply to employers and workers in or about a certain number of listed
industries. I accept the appellants’ submission that the overall nature of the
Province’s activity in its entirety is not captured by any one of these listed
industries.

The Province submits that it has workers who are employed in various of
the listed industries such as, for example, bridge building, transportation,
street cleaning, operation of hospital, highway, bridge and overpass
construction, etc. It follows, says the Province, that it is, therefore, an
employer in industries to which Part I of the Act applies. I have serious
doubts as to the soundness of this submission. I am inclined to the view
that, for the purposes of determining whether Part I of the Act applies, one
must characterize the overall operation of the employer in light of the listed
industries. The fact that the employer has some employees engaged in
activities which are described in the list of industries does not necessarily
result in a finding that the overall operation of the employer is in that
particular industry. In other words, a bank that employs a cleaner 1s not
necessarily in the cleaning industry.

However, in my view it is not necessary to reach any final conclusion on
that point. The Workers’ Compensation Act provides, in s. 6(1), that any
industry to which Part I of the Act does not apply, by virtue of either
Schedule “B” or s. 4, may be admitted by the Board as being within the
scope of that Part. The full text of s. 6(1) follows:

6 (1) Any industry or worker to which this Part does not apply by virtue of
Section 4 and Schedule B to this Act may, on the application of the employer, be
admitted by the Board as being within the scope of this Part on such terms and
conditions and for such period and from time to time as the Board may prescribe,
and from and after such admission and during the period of such admission such
industry or worker shall be deemed to be within the scope of this Part.

In my respectful view, the only reasonable inference that can be drawn from
the agreed statement of facts is that the Board admitted the Province as an
industry pursuant to what was in 1992, s. 6(1) of the Act. While the
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numbering of the section changed over the years, this provision in
substance was the same at all times relevant to the appeal. As noted, it is an
agreed fact that as of May, 1992, all 17,000 of the Province’s employees
had workers’ compensation coverage. When one examines the
correspondence in Appendix A of the agreed statement of facts, it is clear
that the Province requested, and that the Board agreed, to authorize and
establish coverage for classified civil servants, admitting the Province as an
industry on a self-insurer basis. While I agree with the appellants that the
process by which this occurred is surprisingly lacking in formality and
detailed documentation, there is, in my opinion, no other statutory basis
upon which the Board could have extended this coverage as it undoubtedly
did. In light of the statutory framework, the agreed statement of facts and
the correspondence attached to it as Appendix A, the only reasonable
inference is that the Province was admitted as an industry under the
legislative equivalent of s. 6(1) of the Workers’ Compensation Act.

I would conclude, therefore, that the Province was both an “employer” and
“an employer in an industry” to which Part I of the Act applies.

The appellants submit, however, that even if this is so, the bar does not
apply to them because it only applies to law suits against the Province as an
employer, not to suits against the Province as a regulator. This is known as
the “dual capacity” theory.

With great respect to the contrary view expressed by the appellants, it is my
opinion that this “dual capacity” theory was flatly rejected by the Supreme
Court of Canada in the Pasiechynk case. Although it was only necessary
for the Court in that case to decide whether the Saskatchewan Board had
been reasonable in rejecting the “dual capacity” theory, the Court, in my
opinion, clearly went beyond that issue and held that the dual capacity
theory was wrong in law: see Sopinka, J. at paras. 49 and 51. This Court is
bound by that decision and it is not open to us to consider afresh the merit
or otherwise of the “dual capacity” theory.

I conclude, therefore, that in May of 1992, the Province was an employer in
an industry to which Part I of the Workers’ Compensation Act applied. It
follows that the action by the plaintiffs who are dependants as defined in
the Workers’ Compensation Act is barred by s. 18 of the Act.

The appellants submit that the chambers judge erred in stating at paragraph
57 of his reasons that their action against the Provine should be dismissed.
With this submission, I agree. The chambers judge, by way of the
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Province’s application to determine a point of law pursuant to Civil
Procedure Rule 25, was asked to find that “any plaintiff who is a
dependant within the meaning of the Workers’ Compensation Act has no
right of action against [the Province] by virtue of the provisions of that Act
and particularly s. 18 thereof.” It was stipulated in the agreed statement of
facts that the parties were not asking the judge to determine who amongst
the respondents was, in fact, a dependant. Although there may have been
some comments made in the course of oral argument which led the judge to
conclude that the parties wished him to take on a broader mandate, I think
the judge should have confined himself to the issue as framed in the
Province’s application. It is true, as the Province submits, that the
determination of a point of law under Civil Procedure Rule 25 may
substantially dispose of the issues between the parties. However, it does not
follow that, in addition to determining that point of law, the judge should go
on and make an order to give effect to that determination, unless, of course,
the parties clearly request the judge to do so.

The appellants submit that the chambers judge’s resort to grammar texts and
to Hansard was improper. I do not find it necessary to comment on this
submission. The appellants made it clear in their submissions to this Court
that what they want is a clear answer on the point of substance raised on this
appeal, namely, whether the action against the Province by those appellants
who are dependants is barred by s. 18 of the Workers’ Compensation Act.
Having resolved that issue, nothing would be served by addressing these
other essentially procedural arguments arising out of the chambers judge’s
decision.

In the result, I would uphold the chambers judge’s conclusion that any
plaintiff in the within action who is a dependant within the meaning of the
Workers’ Compensation Act, R.S.N.S. 1989, c. 508 has no right of action
against the Attorney General of Nova Scotia representing Her Majesty the
Queen in right of the Province of Nova Scotia by virtue of s. 18 of that Act,
but I would not uphold his conclusion that the action should be dismissed.

IV. Disposition:
Subject to the reservation that the judge ought not to have dismissed the
action, I would dismiss the appeal, without costs. No formal order of the
chambers judge is in the record. I would ask counsel to draw up and submit
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to this Court a draft order giving effect to these reasons. The draft order
should be filed within ten days.

Cromwell, J.A.
Concurred 1in:
Hallett, J.A.
Saunders, J.A.



