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In early March of 2001, the appellants were convicted in Provincial Court on
charges under the Crown Lands Act, R.S.N.S. 1989, c. 114. Inearly April
of that year, they commenced a summary conviction appeal in the Supreme
Court of Nova Scotia. On April 20, the (then acting) Director of Public
Prosecutions, Martin E. Herschorn, pursuant to section 14(1) of the Public
Prosecutions Act, S.IN.S. 1990, c. 21 appointed Alexander MacBain
Cameron a Crown Attorney “... to act on any appeals resulting from the
conviction of ... [the appellants] under the Crown Lands Act.”

The appellants thought this appointment was inappropriate and unlawful. In
their view, Mr. Cameron, was a staff lawyer with the Department of Justice,
under the direction, control and supervision of the Minister of Justice and
Attorney General. Mr. Cameron, they say, continued to act as such in civil
proceedings on matters of Mi’kmag Aborigina title and treaty rights at the
same time as he acted as a prosecutor in the appellants’ summary conviction
appeal. Inthe appellants' view, these two roles are incompatible because a
lawyer who is accountable to the Attorney General and Minister of Justice
cannot have the degree of independence required to also act asa*“quasi-
judicial minister of justice”’, as a Crown Attorney is often described.

The appellants therefore took steps to have Mr. Cameron removed and his
appointment as a Crown Attorney quashed. The manner in which they took
these steps, however, has resulted in a procedural quagmire, aspects of
which are now before this Court on three interlocutory appeals which we
have heard together.

The appellants brought two separate applications challenging Mr. Cameron’s
appointment. It will be convenient to refer to these two proceedings,
respectively, asthe “summary conviction appeal application” and the
“judicial review application.” | will address each in turn.

In thefirst proceeding, that is the summary conviction appeal application,
the appellants brought an interlocutory application in the context of their
summary conviction appeal, which was then pending in the Supreme Court
of Nova Scotia, for an order “[r]Jemoving as counsel of record in this
proceedings (sic) Alexander MacBain Cameron” and “[d]irecting that [he]
not participate further in the conduct of these proceedings.” They alleged
that Mr. Cameron’s appointment and his participation in the appeal were
inconsistent with and compromised the required independence of Crown
counsel, were contrary to the Public Prosecutions Act, constituted an abuse
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of process and deprived the appellants of their right to afair hearing as
guaranteed by the Charter.

In aid of thisinterlocutory application, the appellants brought a further
interlocutory application for leave to call the DPP asawitnessand, in
addition, served him with a notice to attend for examination for discovery.
These and other procedural matters arising out of the summary conviction
appeal application ended up before two different judges. Wright, J. held that
the DPP was not compellable on discovery and MacDonald, A.C.J.S.C.
refused leave for him to be called as awitness. The appellants now seek
leave to appeal those rulings.

Between the time of those rulings and the hearing of the present appeals
from them to this Court, two things of note have occurred. The underlying
application to remove Mr. Cameron as counsel on the summary conviction
appeal was adjourned at the request of the appellants and was not pursued
before the judge hearing the summary conviction appeal itself. The
summary conviction appeal has now been heard and dismissed by the
Supreme Court of Nova Scotia and that decision, of course, did not address
the issue of Mr. Cameron’s appointment. An application for leave to appeal
from the dismissal of the summary conviction appeal has now been filed in
this Court. None of the grounds of appeal relates to the appointment of Mr.
Cameron or his acting as counsel for the respondent Crown on the summary
conviction appeal.

We, therefore, are faced with two applications for leave to appeal from the
decisions of two different judges. Their rulings concerned procedural
matters arising out of an interlocutory application to remove Mr. Cameron as
counsel in asummary conviction appea which has now been heard and
decided. Moreover, the underlying objection to Mr. Cameron acting as
counsel was not pursued before or addressed by the judge who decided the
summary conviction appeal on its merits.

Assuming, without deciding, that interlocutory appeals such astheseliein
the context of the summary conviction appeal (a matter on which we have
grave doubts), these appeals should not be entertained in these
circumstances. Given the conclusion of the summary conviction appeal and
the fact that the objection was not pursued before the summary conviction
appeal court judge, no practical purpose would be served by hearing these

appeals.
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As announced at the hearing, the applications for leave to appeal in relation
to the two interlocutory appeals in the summary conviction appeal
proceeding are dismissed.

| find it remarkable, to say the least, that the appellants would, on one hand,
submit that Mr. Cameron’s acting as co-counsel for the respondent Crown
on the summary conviction appeal denied them their Charter rights and
constituted an abuse of process while, on the other hand, on their own
initiative, having shelved that complaint and left it in limbo while their
summary conviction appeal was heard and decided.

In the second of the two applications to remove Crown counsel or quash his
appointment -- that isthe judicial review application -- the appellants
proceeded by originating notice (application) seeking an order in the nature
of certiorari and prohibition in relation to Mr. Cameron’ s appointment as
Crown counsel. The same three grounds were advanced as in the summary
conviction appeal application -- namely that the appointment was contrary to
both the requirement of Crown independence and to the Public Prosecutions
Act, was an abuse of process and deprived the appellants of their right to a
fair hearing. Therelief sought, however, was somewhat different than that
sought in the context of the summary conviction appeal proceeding.
Specifically, inthe judicial review application, the appellants sought an
order quashing Mr. Cameron’ s appointment by the DPP and prohibiting him
from further appointing Mr. Cameron or others employed by the Department
of Justice to take charge or conduct the appeal or appealsin relation to the
appellants’ convictions.

Within the judicial review application, the appellants applied, among other
things, for adate for the DPP to file the return required under Rule 56, for
an order requiring the DPP to attend for examination for discovery or
aternatively for leave to adduce oral evidence from him on the return of the
main application.

MacDonald, A.C.J.S.C. set adate for filing the return, ruled on its contents
and refused to order discovery or grant leave to adduce oral evidence. The
appellants seek appellate review of these orders.

Given the broader relief claimed in the judicial review proceeding as
compared to the summary conviction appeal application, | do not think that
the interlocutory appeal in the judicial review proceeding is so clearly moot
or hypothetical or so clearly isan impermissible collateral attack that we
should refuse to hear it on any of those bases. Whether the underlying
judicial review application is moot, hypothetical or constitutes an
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impermissible collateral attack should be determined if and when the judicial
review application is addressed on its merits in the Supreme Court. The
Issues before us on this interlocutory appeal are procedural in nature and do
not go to the merits of the underlying judicial review application.

It isargued that MacDonald, A.C.J.S.C. erred in defining the return when
that issue was not set out in the interlocutory notice and that, in any event, he
defined the record too narrowly. These submissions, in my view, do not
raise fairly arguable issues.

Theissue of the contents of the return was clearly raised before the judge as
amatter for hisdecision. The briefs filed before him and the oral
submissions advanced to him indicate that counsel raised and made
submissions on the question of what should be in the return. The judge
plainly did not err in ruling on this matter.

On the question of the contents of the return, the judge directed that the
return should consist of the appointment of Mr. Cameron by Mr. Herschorn
and “... any amendment, modification, limitation or change to that
appointment.” Mr. Herschorn’ s return certifies that he has truly set out all
the papers and documents in his custody and power pursuant to the judge’'s
decision. In defining the record in this way, we see no error arguably
justifying appellate intervention. The words of Freeman, JA. in Waverley
(Village) v. Nova Scotia (Minister of Municipal Affairs) (1994), 129
N.S.R. (2d) 298 at para. 29 are apt:

... When the review is sought of adiscretionary administrative decision for which
there are no procedural or evidentiary requirements there may be little resembling
the record [i.e., the return] defined in Rule 56.08.

It is also necessary to remember that, as Freeman, J.A. pointed out in the
Waverley case at para 54, the definition of the return in these circumstances
Is an interlocutory decision within the discretion of the judge. To interfere
with it, the appellate Court must be persuaded that the decision proceeds on
some wrong principle or givesrise to a substantial injustice. | see no
arguable issue raised on either count.

The remaining issues are whether the judge erred in refusing discovery and
leave to orally examine the DPP on the return of the judicial review
application. In my view, the appellants’ position on theseissuesis not fairly
arguable given the the decision of this Court in Waverley, supra.

As expressed by the appellantsin their factum, the issue they raisein the
judicial review proceeding is*“... whether [the DPP] acted “illegally” in an
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administrative law sense in the exercise of a statutory power of appointment

by selecting someone who lacked the necessary independence required by

the Public Prosecutions Act, S.N.S. 1990, c. 21, asamended. It follows
that the DPP, in the context of thisjudicial review proceeding, was acting as

a statutory decision-maker whose decision is sought to be reviewed.

Thereis, therefore, the legal question of whether the requirement for

independence, which the appellants assert, limits the DPP’ s statutory power

of appointment under s. 14(1) of the Public Prosecutions Act. If so, thereis
also the factual question of whether Mr. Cameron possesses the required
degree of independence.

Asset out in Waverley at para 31, before discovery will be allowed, it must

be shown that the record is insufficient to provide abasis for judicial review.

In my view, the appellants do not arguably meet this test.

It is helpful to review the state of the record in the judicial review

proceeding. That record consists, in the main, of the affidavit of Mr.

Christmas, filed by the appellants and the return filed by Mr. Herschorn.

Mr. Christmas’ affidavit, which at this point is unchallenged, includes the

following assertions:

(@ Mr. Cameron isastaff lawyer in the Nova Scotia Department of
Justice;

(b) Inhisroleaslegal counsel for the Attorney General, Mr. Cameron
actsin civil proceedings on matters of Mi’ kmag Aboriginal title and
treaty rights.

(c) Hewaspirior to his appointment as a Crown Attorney paid his salary
for hiswork on Aboriginal title and treaty rights by the Attorney
General, and presumptively continues to be so paid.

(d)  After hisappointment as a Crown Attorney in the summary conviction
appeal, Mr. Cameron continued to act for the Attorney General in civil
cases involving Aboriginal title and treaty rights.

The DPP has filed a return which consists of the appointment and his

certification which indicates that there has been no modification, limitation

or change to that appointment. Thereis no evidence of any particular
financial or administrative arrangements made with regard to Mr. Cameron’s
appointment as a Crown attorney to address the sort of independence which
the appellants say is required.

Mr. Wildsmith suggests that there are three relevant general areas for

examination of the DPP. It is suggested that the DPP should be examined

first about the policies, usual practices and safeguards applied by the



[28]

[29]

[30]

Page: 6

Prosecution Service and second, about what provisions were made for
security of tenure, financial security and administrative independencein this
case. However, as noted, there is no evidence that there are any special
financial or administrative conditions attached to Mr. Cameron’s
appointment. | do not understand how, on the record as it now stands,
further exploration of these matters on discovery could assist the appellants
or the court in having the issue the appellants raise in their judicial review
proceeding fairly and properly determined. Asfor the third topic for
examination, Mr.Wildsmith says that he should be able to explore therole,
if any, which the Attorney General played in the appointment. However, on
this point, the appellants clearly have not met the evidentiary threshold of
showing that there are valid reasons for believing that there was some
improper involvement in the appointment: see Waverley, supra at para. 31.
| would conclude, therefore, that the appeal in relation to discovery and
examination do not raise fairly arguable issues. Assuming, without
deciding, that there can be an interlocutory appeal such asthisin the context
of the main judicial review application, leave to appeal should be denied. It
is accordingly not necessary to deal with the motion to quash brought by the
respondents.

On the cross-appeal, the respondents challenge MacDonald, A.C.J.S.C.’s
order that the interlocutory application to remove Mr. Cameron in the now
concluded summary conviction appeal be consolidated with the judicial
review application. Inview of our disposition of the main appeals and given
that the summary conviction appeal has now been heard and decided, we see
no practical purpose in addressing the cross-appeal since the only ongoing
matter in the Supreme Court isthe judicial review proceeding. Leaveto
cross-appeal is, therefore, denied.

In the result, the three applications for leave to appeal and the application for
leave to cross-appeal are dismissed. It isnot necessary to address the
respondents’ motion to quash the appeals. There will be no order asto costs.

Cromwell, JA.

Concurred in;

Bateman, JA.
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Hamilton, J.A.



