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Criminal law: requirements for constructive possession

A property manager of an apartment complex testified that the
appellant was the sole occupant of a two bedroomapartment.
The police searched the apartment. On entry, a man was
asleep on the couch. He was released. The police found
hydromorphone, cocaine, cash, scales and paraphernalia
indicative of commerce in those drugs. The appellant was not
present in the apartment, and no evidence was adduced that
tended to show that he knew of, and was in control of, the
drugs. Nonetheless, a jury found the appellant guilty of
possession of the drugs for the purpose of trafficking. He
appealed, alleging that the verdicts were unreasonable or not
supported by the evidence.



Issue: Are the verdicts unreasonable?

Result: To convict, the jury must have concluded that the Crown had
proven beyond a reasonable doubtthat the appellant was the
sole occupant, and from that fact, inferred that he had the
requisite knowledge and control over the drugs that were
hidden in the apartment. The evidence of the property
manager that, in her view, the appellant was the sole occupant
of the apartment constituted some evidence of that fact.
“Someevidence” is insufficient. The jury’s conclusion
conflicts with the bulk of judicial experience. A properly
instructed jury, acting judicially, could not reasonably
conclude that the Crown had proven beyond a reasonable
doubtthat the appellant was the sole occupant of the
apartment, and hence had the requisite knowledge and control
of the drugs. The appeal is allowed, the verdicts quashed and
acquittals entered.
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