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Reasonable Doubt - Questioning by Judge - Ineffective
Assistance of Counsel

The appellant was charged with break and enter into a dwelling
with intent. He testified that he was lost and went into the
porch to use the phone. The judge asked him several questions
after the appellant finished giving his evidence, ending with “It
wasn’t because you’d just been in a house, breaking in?”
Defense counsel did not confront a witness with her police
statement nor did he call one of the investigating officers. The
judge found that the appellant had entered the home through a
window and found him guilty. The appellant appeals.

Whether the judge erred in applying the law with respect to
reasonable doubt;

Whether the nature and extent of the judge’s questioning of the
appellant created an appearance of unfairness in the trial
process;



Result:

Whether the appellant did not receive effective representation
from his trial lawyer.

Appeal dismissed. The judge’s rejection of the appellant’s
explanation and his finding as to how the appellant entered the
home implicitly answered the third part of the test in W.(D.). In
this particular case, the judge’s questioning of the appellant,
either cumulatively or his final question in isolation, did not
undermine trial fairness. Defense counsel’s failure to put
apparent inconsistencies between a witness’s statement to the
police and her testimony in court, and his decision not to call
an officer to testify, did not give rise to a miscarriage of justice.
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