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Summary: After lengthy negotiations with the Regional Municipality of Halifax
(HRM) and the Halifax Regional Water Commission, the suburban
community of Upper Hammonds Plains in May, 1999, approved a
proposal for municipal water services with frontage charges to
residents set at $15.00 per foot on the condition that if actual costs
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were less than projections, the savings would go to the property owners
as reduced frontage charges.  The condition reflected the community’s
reliance on assurances by the manager of the water commission that
savings from the tendering process would ensure lower frontage
charges.  Financing included a promised Provincial contribution of
$500,000 exclusively for the Upper Hammonds Plains project, to be
released only when the community approved of the project.  This gave
the community a strong negotiating position. The successful tender
was $630,000 less than projections. The savings was used not for the
benefit of Upper Hammonds Plains in accord with the condition of
acceptance, but to provide water service in another area. The Province
released its contribution for this purpose, leaving the community in a
weakened bargaining position.  The plaintiffs, about half the residents
of the community, brought action. The trial judge found the manager’s
statement did not reflect a practice or policy of HRM and was therefore
a negligent misrepresentation. The community had reasonably relied
upon it to its detriment and thereby suffered damages.  The trial judge
found the manager liable for negligent misrepresentation, the water
commission vicariously liable, and HRM liable in agency. He based
damages on the plaintiffs’ proportionate share of the $630,000 savings,
less certain deductions.  He found five of the plaintiffs who lived in
Anderson Court, a part of the community which excluded itself  from
the water project when the rest of the community conditionally
approved it, were entitled to share with the other plaintiffs. He
calculated costs under the tariffs at $15,546.00 but doubled this to
award costs of $31,092.00 pursuant to Civil Procedure Rule 41A
because he found that an offer to settle had never been revoked. The
appellants appealed,  asserting twelve grounds and a number of sub-
grounds of appeal.

  
Issues:   The principal issues are:

(a) Whether the trial judge erred in finding that reliance on
negligent misrepresentations caused community members to suffer
damages;

(b)   Whether the property owners of Anderson Court, a portion of
Upper Hammonds Plains which excepted itself from inclusion in the
water system until issues had been resolved, were entitled to succeed
as plaintiffs. 
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(c) Whether the trial judge erred in calculating damages. 

(d) Whether the trial judge erred in awarding double the costs
calculated from the tariffs.

Result: The trial judge did not err in finding the respondents had suffered
damages as a result of the negligent misrepresentation, nor in the
damages he awarded. Neither did he err (Saunders J.A. dissenting) in
awarding double costs. The five plaintiffs who resided in Anderson
Court, however, could not succeed because they had not changed their
position to their detriment in reliance on the misrepresentation, and the
damage award must be adjusted accordingly.  In all other respects the
appeal is dismissed with costs which are fixed at $12,500 plus
disbursements.  

This information sheet does not form part of the court’s judgment.  Quotes
must be from the judgment, not this cover sheet.  The full court judgment
consists of 54 pages.


