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Child protection, Children and Family Services Act, ss. 41 and
42; consentto permanent care and custody; ineffectiveness of
counsel; failure to provide “reasonable” services

At a final disposition hearing, the appellant through her legal
counsel indicated her consent to a permanent care and custody
order. On appeal she argued that her consentwas not valid
due to the ineffective representation of her counsel, and
sought the introduction of fresh evidence.

The appellant further argued that the respondent failed in its
statutory duty to provide services, by not providing a 24 hour
supervised living placement for her and her child. She further
argued that the family court judge failed to comply with the
statutory requirements contained in ss. 41 and 42 of the




Children and Family Services Act, and as such, the matter
should be returned to the family court for a full disposition
hearing.

Issues: (1) Was the appellant ineffectively assisted by her legal
counsel, and if so, did this lead to a miscarriage of justice?
(2) Did the respondent fail to provide the appellant and her
child with a 24 hour supervised living placement, and as such
breach its obligation to the appellant?
(3) Did the family court judge fail to abide by his statutory
duties prior to granting the permanent care and custody order?
(4) Ifan error justifying appellate intervention is found, what
is the appropriate remedy?

Result: (1) Ineffective assistance of counsel is an available ground
of appeal in context of child protection matters. Fresh
evidence was admitted. There was no ineffective assistance
of counsel established. To the contrary, the appellant’s
former counsel provided thorough, thoughtful and insightful
advice.

(2) There was nothing before the Court to establish that the
respondent had breached any duty by not providing the
appellant with a supervised living placement.

(3) The family court judge did not breach his statutory duties
prior to granting the permanent care and custody order.

(4) Having found no reason to justify appellate intervention,
the appeal was dismissed.
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