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SUMMARY: The appellant was divorced from the respondent 30 years
ago.  The respondent has never made any of the child and
spousal support payments provided for in the decree nisi
($60.00 per week).  In 1976 the appellant obtained
judgment against the respondent for arrears of payments
to that date, but never executed on that judgment.  The
chambers judge dismissed her application for an order,
inter alia, fixing the arrears from the date of the decree
nisi to the date of her marriage to her second husband. 
The chambers judge dealt with the claim in two parts:

1) With respect to arrears of maintenance from the
date of the decree nisi to the date of the judgment
in 1976 the chambers judge said that he had no
jurisdiction to revisit the fixing of arrears that were
subject of the February 24, 1976 judgment.  Those
arrears had been determined by the Supreme Court
in 1976.  Any attempt to execute on that judgment
would have to be the subject of another
application.



2) With respect to the arrears of maintenance from
the date of the judgment in 1976 to the appellant’s
second marriage in 1978, the chambers judge said
that the appellant’s delay in advancing this claim
(22 - 24 years) is “extraordinary.”  In the course of
his remarks the chambers judge noted that the
court is being asked to fix arrears that no longer
can be reasonably collected.  

RESULT: Appeal allowed in part.

1) The Court of Appeal was not persuaded that the
chambers judge was wrong in concluding that he
had no jurisdiction to revisit the fixing of arrears
that were the subject of the February 24, 1976
judgment.

2. In the circumstances of this case the chambers
judge erred in relying upon the fact that the arrears
“no longer can be reasonably collected.”  The
Court of Appeal decided that the respondent
should be ordered to account for these arrears.  The
factors in this case which compelled that
conclusion are:

(a) the stance which the respondent took at his
divorce hearing that he would not pay
maintenance;

(b) the threats which the respondent made to the
appellant if she attempted to collect arrears
from him;

(c) the evidence before the chambers judge that
the respondent has the ability to pay
something; and

(d) the fact that the respondent led no evidence
that he relied to his detriment on the fact that



he would not be called upon to account for
these arrears.

The Court of Appeal ordered the respondent to pay
arrears of $7,080.00 together with pre-judgment interest
on $7,080.00 at 2 l/2% from May 7, 1978 to date.
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