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LIBRARY HEADING

Judge: The Honourable Chief Judge John D. Comeau

Heard: November 3, 2004 in Yarmouth, N.S.

Last Written 
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Written Decision: November 5, 2004 

Subject: Civil Procedure Rule 69.04(3)  - Transfer of a Protection Hearing
from the Supreme Court, Family Division, to the Family Court of
Nova Scotia

Issue: Whether protection proceeding was properly transferred from a Justice of
the Supreme Court, Family Division, to a Judge of the Family Court of
Nova Scotia



Summary: A Justice of the Supreme Court, Family Division, purported to transfer a
Protection Hearing to a Judge of the Family Court of Nova Scotia by using
Civil Procedure Rule 69.04(3) in the face of C.P. Rule 69.10(2), and
without using C.P. Rule 39.03, which in any event appeared to be
inapplicable.

The Justice had heard the Interim Hearing, the Protection Hearing, the
Disposition Hearing, and one review.

Result: The Justice should have transferred the proceeding under CP 69.04(03)
before becoming seized with it. He was seized once he heard the
Protection Hearing. C.P. Rule 69.10(2) requires in that instance that the
Justice conduct the Disposition Hearing and all subsequent reviews unless
C.P. Rule 39.03 is applicable. That rule is only of benefit if the Justice
dies, retires, or ceases for any reason to be a Justice of that court or for
any other reason it is impossible or inconvenient for the Justice to act in
the proceeding. This would require a special or general order of the Chief
Justice of the Supreme Court of Nova Scotia nominating another Justice.
There is some question as to whether the Chief Justice can nominate a
Judge of the Family Court of Nova Scotia. 
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