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Facts:

[1] The Defendants have each been charged with one charge under s. 13

of the Fisheries Organizations Support Act (hereinafter referred to as the

“Act™), for failing to pay dues asrequired by that section. Counsel submitted
an agreed Statement of facts prior to the commencement of the trial which
eliminated the requirement to prove the actus reus of the offences.
[2] Thepurpose of the Actisset outins. 2:
“to strengthen fisheries organizations in the province and
provide a procedure to enable accredited fisheries
or ganizationsto collect mandatory annual duesfrom licence
holders.”
[3] Under s. 5, the Minister of Fisheries is required to conduct avote
among the licence holders in each region to determine whether they want an
organization to represent them in the region in matters relating to the
management and regulation of the inshore fishery. The time and manner for
each vote is prescribed by regulation.
[4] Section 6 specifiesthat an affirmative vote requiresthat at |east 60% of
thelicence holdersin each region cast avote and amajority of thevalid votes

cast must be in favour of representation by an organization.

[5] To become accredited, an organization must meet the criteria
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established by s. 8 of the Regulations. One of those requirementsis that the
association have amembership of at least 100 eligiblelicence holdersor 15%
of the eligible licence holders in the region.

[6] Section 11(1) provides that, upon being accredited, an organization
retains its accreditation for four years.

[7] S.9providesthat every licence holder in aregion shall pay annual dues
to an accredited organization in that region.

[8] Counsal for the Defendants called evidence from two experienced
fishersintheaffected areasprimarily to voicetheir disagreement withthe Act.
Sterling Heighton testified that prior to the enactment of the Act in 1996,
fishers had the freedom to belong to an association in their areaor form their
own. Heindicated that since 1996, thereis only one accredited association in
hisareaand it isnot possibleto get 100 fishersto apply for another accredited
association. On cross-examination, he admitted that there were five other
accredited associationsin hisregion (Region 1) that he could belong to if he
chose to do so. He further stated that his reason for not belonging to the
association in hisimmediate areawas that the president of that associationis
difficult to deal with. Upon questioning by the Court, he acknowledged that

the association had a voting procedure whereby the president could be
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replaced by the membership. He also complained that the accredited
associ ations were getting more invol ved with the management of the fishery
when it wasthe practicein the past for individual fishersto deal directly with
the Fisheries and Oceans Canada (hereinafter referred to as “FOC”). On
cross-examination he admitted that hisfailureto belong to an association has
not affected his federal licence.

[9] Thethrust of the second defence witness, Angus MacDonald, was that
he previously belonged to one of the accredited organizationsin hisregion but
left when it failed to act on a problem that he brought to its attention. He
stated that the Act has confused the issue of who has the authority to deal
with FOC and expressed the opinion that it limits that authority to accredited
associations. In spite of that, he stated that he has dealt directly with FOC in
the past and will continue to do so in the future.

[10] The Crown also called two witnesses in rebuttal. Katheryn Wallace,
aresearcher for the Gulf N. S. Bonafide Fishermen’s Association, testified
that her duties areto research various multi-speciesissues. She stated that the
association’s activities include:

(1) interviewing fishersin the region concerning their ecological

knowledge in order to gather data about the fishing grounds;



(2) meeting with first nations representatives concerning
aboriginal fishing issues,
(3) assisting new fishers entering the fishing industry;
(4) providing water safety training programs for fishers;
(5 assigting fishers obtain certification with FOC;
(6) attending semi-annual meetings of DFO; and
(7) generally to act asavoice for al fishersin dealing with both
FOC and the provincial Department of Fisheries. (Ms. Wallace
emphasized that the province does not dictate to her
association.)
[11] Ms. Wallace stated that her association has members throughout
Region 1, with the exception of the northern part of Cape Breton and they
include aboriginal fishers. She also stated that all multi-species associations
intheregionwork together and have assisted fisherswith mid-shoreissuesin
the past by buying quota.
[12] According to Ms. Wallace her association has regular general
meetings and an annual meeting to elect officers, etc.

[13] The Crown’ssecond witness was Clarence Reardon, marine advisor
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for the Department of Agricultureand Fisheries. He stated that headministers
the Act on a day-to-day basis. That includes evaluating applications for
accreditation and making recommendations to the Minister of Fisheries.

According to Mr. Reardon, the Minister has never refused to grant an
accreditation when he has recommended it and that the province does not
exert any influence on associations after they have been accredited. He also
stated that he still deals with non-accredited associations throughout the
provinceregardlessof thelegislation and that hewill consider special sectoral

applications where less than the minimum number of membersis practical.

[14]  On cross examination Mr. Reardon indicated that:

(1) bhehasbeen involved in the administration of the Act
since 1999,

(2) therearenow 12 accredited associations in the province;

(3) attheend of 1995 there were approximately 75 - 80
fishers associations in the province vs. approximately 50
- 60 now; and

(4) that in hisopinion it was not the intention of the Act to

reduce the number of associations but the effect has been
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to create stronger organizations.
| ssues:

[15] (1) Isthe Eisheries Organizations Support Act ultra vires the
Government of the Province of Nova Scotia because it deals with
matters which are within a class of subjects that are within the
exclusive constitutional jurisdiction of the Federal Gover nment
under s. 91(12) of the Constitution Act, 18677

(2) If the Eisheries Organizations Support Actisintravires the
legidlative power s of the Province of Nova Scotia, does s. 9 violate
the Defendants’ rightsunder s. 2(d) of the Charter of Rightsand
Freedoms?

(1) IstheAct ultraviresthelegislative powersof the Province of
Nova Scotia?

[16] The main argument by defence counsd is that the Act in pith and
substance is an attempt by the Province of Nova Scotiato becomeinvolved in
the maintenance and preservation of the fishery asawhole. In his summation
he stated that the fact that the Act deals with the structure and establishment
of fisheries organizations and the licencing of fisheries which are a class of
subjects that are within the exclusive jurisdiction of the Federal Government
(Seacoast and Inland Fisheries), results in the Act being ultra vires the
Government of the Province of Nova Scotia.

[17]  The Crown, on the other hand, argued that the Act should be deemed

to be intra vires the Province of Nova Scotia unless it infringes upon the
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jurisdiction in some meaningful way and should not be deemed ultra vires
simply because it has an incidental impact on the federal jurisdiction. It was
also argued that the stated purpose set out in s. 2 of the Act should be givenits

plain meaning, namely to strengthen fisheries organizations in the Province.

[18] Both counsel referred to Ward v. Canada, [2002] 1 S.C.R. 569 to
advancetheir respective argumentsregarding the pith & substance of the Act.
[19] InWard, supraMcLachlin, C.J. stated at paragraphs 16, 17, and 18:

“16. Thepith and substance analysis askstwo Questions: first, what
istheessential character of thelaw? Second, doesthat char acter
relatetoan enumer ated head of power granted tothelegislature
in question by the Constitution Act, 18677?

17.  Thefirst task in the pith and substance analysisisto determine
hepith and substance or essential character of thelaw. What is
the true meaning or dominant feature of the impugned
legislation? Thisisresolved by looking at the purpose and the
legal effect of theregulationor law: ... ... The purposerefers
to what the legisature wanted to accomplish. ....... The legal
effect refersto how will affect rightsand liabilities, and isalso
helpful in illuminating the core meaning of thelaw: . .. ... The
effectscan alsoreveal whether | lawis*” colourable”,i.e. doesthe
law in form appear toaddresssomethingwithinthelegisature's
jurisdiction, but in substance deals with a matter outside that
jurisdiction?. . ...

18.  Thepith and substance analysisis not technical or formalistic:
... It isessentially a matter of interpretation. The court looks at
the words used in the impugned legidation as well as the
background and circumstances surrounding its enactment: . . .
.. Inconductingthisanalysis, thecourt should not be concerned
with the efficacy of the law or whether it achieves the
legidlature’'sgoals. ...”



[20] Insupport of hisconclusion following his pith and substance analysis
counsel for the Defendants makes the following points:
1. Fisheries organizations have historically been concerned
primarily with fish stock management in the broadest sense,
namely: inputting on quotas, negotiating licensing conditions,
species management practices, and industry research, which are
manifestly federal areas of jurisdiction.
[21] Withrespect, | do not see where the fact that accredited organizations
negotiate with FOC on behalf of fishers supports an argument that the Act
encroaches upon federal jurisdiction.
2. TheActisnot legislation of general application that happens
to have an incidental effect upon the fishery in Nova Scotia
because it deals specifically with fisheries organizations and
evinces an intent on the part of the Province to become a
participant in fisheries management in the Province.
[22] Inmy view this argument is nothing more than conjecture and is not
supported by the evidence.
3. The Act is intended to reduce the number of fisheries
organizations inthe province and the effect of accreditation will
be to cause FOC to restrict its negotiations regarding the fishery
to such organizations.
[23] Again, this is a matter of conjecture which is not supported by the

evidence. In any event, it is difficult to see how it supports a pith and

substance argument for the Defendants.
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4. Fisherswill tend not to be attracted to any organizations that
can effectively only deal on their behaf with one level of
government.

[24] Onceagain, | reject thisargument becauseitiscontrary to the evidence
of a Crown witnesses who clearly stated that the Gulf N. S. Bonafide
Fishermen's Association represents fisheries in dealing with both the
provincial and federal branches of government.
5. The constitutional issue raised by the Act’'s approach to
funding is that
(a) by permitting the province to attach conditions to federally
issued fishing licenses, thereal possibility arisesthat such power
could be used to manage the fishery, and
(b) it also holdsthe real possibility of effecting entry regulation
upon the fisheries in the Province through licence fees.
[25] | aso reject these arguments as they are pure speculation and are
not supported by the evidence.
6. The Province's constitutional jurisdiction in relation to the
fishery is grounded in “property and civil rights” and is only
triggered when the fish are landed: ie., when they become a
marketable commodity. The fisheries organizations established
under the Actarenot primarily interested infish asacommodity,
but with the health of the resource.
[26] Based upon my assessment of the evidence the goal of accredited

organizationsisto represent the best interests of fishersin relation to a broad

range of subjectsincluding, inter alia: assisting new fishersenter the industry,
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training fishersinwater safety, assisting fishersin becoming certified by FOC,
representing fishersat FOC meetings, etc. Although some of themeetingswith
FOC will undoubtedly relate to the health of the resource, the organizations
role is one of negotiator, not legislator or enforcer.

[27] McLachlin C.J. stated at paragraph 40, 42 & 43 of Ward, supra:

40.“ ... .. In British Columbia Packers Ltd. v. Canada L abour
RelationsBoard, [1976] 1 F.C. 375....., Jackett, C.J. remarked that
the fisheries power does not extend to the “making of laws in relation
to thingsreasonable incidental to carrying on afishing business.. . . ..
when such things do not in themselvesfall the concept of “fisheries’.

42.“ Although broad, thefisheries power isnot unlimited. The same
cases that establish its broad parameters also hold that the fisheries
power must beconstrued torespect theprovinces power over property
and civil rightsunder s.92(13) of the Constitution Act, 1867. Thistoo
is a broad, multi-faceted power difficult to summarize concisely. For
our purposes, it sufficesto say that theregulation of tradeand industry
within the province generally (with certain exceptions) fallswithin the
province sjurisdiction over property and civil rights. .. ... “

43. “Thus we have before us two broad powers, one federal, one
provincial. In such cases, bright jurisdictional lines are elusive.
Whether amatter best conformstoasubject withinfederal jurisdiction
on the one hand, or provincial jurisdiction on the other, can only be
determined by examining the activity at stake. Measuresthat in pith
and substance go to themaintenance and preservation of fisheriesfall
under federal power. By contrast, measuresthat in pith and substance
relateto trade and industry within the province have been held to be
outsidethefederal fisheriespower and within theprovincial power over
property and civil rights.”

[28] Inparagraph 30 of Ward, supra, McLachlin C.J. set out two principles

that guide the examination of the scope of the federal fisheries power in
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relation to property and civil rights, namely:

“1. The Constitution must beinterpreted flexibly over timeto meet
new social, political and historic realities: .. ... “;and

“2. The principle of federalism must be respected: . . . .. Power is
shared by two orders of government, each autonomous in developing
policies and laws within their own jurisdiction subject to the courts
which “control thelimits of therespective sovereignties.” . ... Classes
of subjectsshould beconstrued in relation tooneanother: ....In cases
wherefederal and provincial classesof subjectscontemplateover lapping
concepts, meaning may be given to both through the process of “ mutual
modification”: . . .. Classes of subjects should not be construed so
broadly asto expand jurisdiction indefinitely: .. ."

[29] In my view the Act in pith and substance relates to property and civil
rights within the Province of Nova Scotia and is therefore intra vires the
legidlative powers of the province under s.92(13) of the Consitution Act, 1867.

(2 Doess. 9 of the Act violate the Defendants' rightsunder s. 2(d)

of the Charter of Rightsand Freedoms?

[30] Counsel for the Defendants argued that the provisions of the Act that
imposes membership in an accredited association upon them and acompulsion
to pay duesto that association violates their freedom to associate under s, 2(d)
of the Canadian Charter of Rightsand Freedoms.

[31] The Supreme Court of Canada has, as a result of R. v. Advance

Cutting & CoringLtd.,[2001] 3S.C.R. 209 and Lavignev. Ontario Public
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Service Employees Union, [1991] 2 S.C.R. 211 has acknowledged that right
to associate also implies a limited right not to associate. However, before
legislation will be considered to violate that right it must be demonstrated that
it imposes a danger to a specific liberty interest.

[32] In R.v.AdvanceCutting& CoringlLtd., Supra, lacobucci J. stated
at paragraphs 284 & 285:

284. “Unlikemy colleagues Bastar acheand L eBel JJ. | have serious
reser vationsabout basingtheanalysisof thenegativeright within s. 2(d)
onaninquiry principally intowhether thestate hasobliged theadoption
of acertainideology. . . . "

285. “In preference to the “ideological conformity” test, | would
adopt an analysisthat construesthenegativefreedom within s.2(d) more
broadly. That is, | would endorse the analytical framework set out by
LaForest J. In Lavigne. According to LaForest J., where the state
obliges an association of individuals whose affiliation is already
“compelled by the facts of life” (such as the workplace) and the
association servesthe common good or “further”[s] the collective social
welfare”, s. 2(d) will not beviolated unlessthefor ced association imposes
a danger to a specific liberty interest.”

[33] Inmy opinion the above analytical framework endorsed by lacobucci
J. and LaForest J. is appropriate to the facts of this case because obligation to
pay dues involves an association of fishers whose affiliation is aready
“compelled by the facts of life (the fishing industry). Since, in my view of the
evidence, the accredited associationsprovided for by the Act servethecommon

good and further the collective social welfare, s. 9 of the Act does not violate
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s. 2(d) of the Charter. Implicit in this conclusion is a finding that the
Defendants have failed to conclusively demonstrate that the compelled
association seriously undermines any liberty interest of the Defendants.

[34] Evenif | had come to the opposite conclusion the legislation is, in my
opinion, justified under s.1 of the Charter.

[35] Section 9 only imposes an obligation to pay dues to an accredited
association. This requirement does not force membership on fishers. They
remain free to disassociate themselves from the activities of accredited
associations (but, based upon the evidence before me, it isdifficult to imagine
why they would do s0).

[36] Incoming to thisconclusion | have adopted the reasoning of LaForest
J.in Lavigne, supra. In my view the compulsion to pay duesto an accredited
association is rationally connected to the purposes of the Act. In addition, the
minimum impairment test has also been met and an opting out formula could
seriously undermine accredited associations' financial base and thereby limit
their effectiveness and ability to accomplish the goals of the Act.

[37] Asaresult of my conclusionsin relation to the constitutional issuesand
the admissions filed with the Court, | find each of the Defendants guilty of an

offence under s. 9 of the Act.
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[38] I will now hear from counsel with respect to sentencing.

DATED at New Glasgow, in the County of Pictou, this 16th™ day of
December, 2004.

ROBERT A. STROUD
A Judge of the Provincial
Court of Nova Scotia.



