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By the Court:
[1] I wish to thank counsel for their extensive briefs on this issue, which have made

oral argument unnecessary.
[2] Throughout the whole of this lengthy case much time and many words have

been expended on the issue of disclosure.  This latest application by the
Defence for a stay of proceedings because of late disclosure is based principally
on the testimony of four Crown witnesses that they relied on personal notes in
creating documents entered as exhibits before the court.

[3] Specifically, Fisheries Observers Anthony Pavlounis and David Murphy kept
notes which they used to later complete their reports of various trips aboard the
vessel “Ivy Rose”; forensic accountant, Brian Crockatt, used e-mail as a form
of communication between himself and DFO investigators and Crown, as well
as keeping personal notes in the course of his investigation, some of which
were used in the preparation of his expert’s report; and Terry Pipes, questioned
document examiner, also used personal notes to prepare his handwriting
expert’s report.

[4] In each case defence asked for and was given access to the notes and files in
question.  Defence was also given time to review the newly disclosed
documents and an opportunity to further cross-examine the witnesses after
having had time to review.  In no case were any of these witnesses cross-
examined on the contents of the notes or files so disclosed.

[5] I see no basis in law for allowing the Defence motion for the following reasons:

1. The burden on this application is on the Defence to establish that
there has been a breach of the defendants’ right under Charter s.
7 to make full answer and defence.  In the present case the
Defence has not shown in any way – even the most general – that
this right has been interfered with.  As stated above, the Defence
was given access to everything they asked to see and was given
sufficient time to review it prior to an opportunity to cross-
examine on it, and chose not to use that opportunity.   The only
conclusion to be reached is that there was nothing in those
documents which affected the defendants’ Charter right to a fair
trial.

2. In the overall context of this document-heavy case, the Crown’s
failure to inquire about and obtain these documents from outside
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witnesses comes nowhere close to an abuse of process.  It was, at
most, an oversight.

3. If there had been a breach of the defendants’ right, this is not one
of those “clearest of cases” where a stay would be warranted.  The
appropriate remedy, a short adjournment to allow review and a
subsequent opportunity to cross-examine, was granted at the time,
apparently to the agreement of counsel.  

[6] The defendants’ application is denied.


