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By the Court:

INTRODUCTION AND ISSUES

[1] A voir direwas held to determine the admissibility of avideotaped statement givento police

by L.H. on August 8", 2004 in relation to a charge of dangerous driving causing bodily harm.

[2] The burden is on the Crown to prove beyond a reasonable doubt that the statement was
voluntary and that therequirementsof s. 146 of the Youth Criminal Justice Act (hereinafter referred
to as the YCJA) were met as they relate to the taking of statements given by young persons to

persons in authority.

[3] Should the Crown fail to prove the statement was voluntary, that ends the inquiry and the
statement must be ruled inadmissible. Should the Crown prove the statement was given voluntarily
the Court must then determine if all s. 146 requirements were met. If they were, the statement is

admissible against L.H. If all the requirements were not met then the statement isinadmissible.

[4] For thereasonsthat follow this Court concludesthat the statement was given voluntarily but

that the section 146 requirements were not met. The statement of L.H. istherefore inadmissible.

VOLUNTARINESSOF STATEMENT UNDER THE COMMON LAW ASCODIFIED BY

S. 146(1) OF THE YCJA

TheLaw:
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[5] The Supreme Court of Canada, in Rv. Oickle[2000] 2 S.C.R. 3 stated that the“ confessions
rule” hastwin goals - protecting the rights of the accused without unduly limiting society’ s need to
investigateand solvecrime. Justicelacobucci stressed that acontextual analysismust be undertaken
to understand the circumstances surrounding the confession and ask if it gives rise to areasonable

doubt as to the confession’ s voluntariness. Relevant factors to consider are;

1 Were there any inducements by way of threats or promises?
2. Were there any oppressive conditions or circumstances?

3. Did the accused have an operating mind?

4, Was there any police trickery?

Thefirst three factorsrel ate specifically to theissue of voluntarinesswhilethe fourth factor, though
perhaps not affecting voluntariness, relates to maintaining the integrity of the crimina justice
system. If the conduct is so shocking and appalling to the community then the confession should

be excluded.

Application of the Law to the Facts:

[6] There is nothing in the videotaped statement to suggest that L.H. was induced by either
threats or promisesto make a statement. Althoughitispossiblethat L.H. may have been confused
by Cst. Carlisle sresponse to L.H.’s comment about not wanting to answer all the questions being
asked of him, it can not be characterized as an inducement. Cst. Carlisle was simply stating that

the questions he was then asking to which he wanted aresponse were the questions on the statement
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form, “Doyouunderstand?’ and they pertainedto L.H. srights. Cst. Carlisle’ scomment that those
guestions had nothing to do with the incident itself was not intended as an inducement and thereis

no evidencethat L.H. took it as an inducement to give a statement to the police about the incident.

[7] Therewasno evidenceof oppression. After hisarrest and detention L.H. had the opportunity
to sleep over the course of the following twelve hours, i.e., for about an hour at the Cole Harbour
Detachment of the RCMPin the early morning and thereafter at the Halifax Regional Police station
in Dartmouth. At about noon he was given ablanket upon request and was given ameal at 2:45 pm.
On the drive over from the Dartmouth station to Halifax police headquarters Cst. Boon asked L.H.
if he was hungry or thirsty. L.H. requested a drink and was provided with a pop. Questioning of
L. H. by officers Carlisle and Boon, as evidenced on videotape, was neither aggressive nor

intimidating. Nor was L.H. subject to prolonged questioning.

[8] Asnoted by the Defence, afairly minimal level of awarenessis required for the “operating
mind doctrine”. There was nothing in the evidence of L.H.’s mother to suggest that any learning
disability he has would place him below a minimal level of awareness as envisioned by Oickle,
supra. The effects of any alcohol consumption by L.H. more than twelve hours earlier would have

surely worn off and would not have impaired his general level of awareness.

[9] There was no evidence of police trickery during the interview of the young person by the

police.
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[10] Given the above, the Court is satisfied beyond areasonable doubt that the statement given

by L.H. is voluntary. The inquiry now moves on to an analysis of whether the statutory

requirements set out in s. 146(2) and 146(4) of the YCJA have been met.

STATUTORY REQUIREMENTSOF S. 146(2) AND 146(4) OF THE YCJA

TheLaw:

[11] The YCJA contains enhanced procedural protections to ensure that young

persons are treated fairly and that they understand their rights. The rationale for this can be
understood by reference to comments made by Sopinka J. in R. v. I.(L.R.) and T.(E.) [1993] 4
S.C.R. 504 inrelation to s. 56 of the Young Offenders Act (YOA). At p. 23, Justice Sopinka stated
that Parliament recognized that young persons generally have alesser understanding of their legal
rightsthan do adultsand arelesslikely to assert and exercisefully those rightswhen confronted with
an authority figure - thusthe need for procedural protections as set out first in s. 56 of the YOA and

more recently in s. 146 of the YCJA.

[12] Inpartthese procedural protectionsspecify that no oral or written statement givento apolice
officer is admissible as against a young person unless the statement was voluntary and unless the
policeofficer first clearly explained theyoung person’ srightsto the young personin such away that

those rights were clearly understood by the young person: s. 146(2)(b).
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[13] Beforeastatement is given ayoung person must also be given areasonable opportunity to
consult with counsel and , aparent or adult relative or appropriate adult. A young person canwaive
those rights but the waiver must be recorded on videotape or be in writing: s. 146(4). Thisaso
presupposes that the young person clearly understands what it means to waive his/her rights and

what are the ramifications of such a decision.

[14] | agreewith the comments of Semenuk J. of the Alberta Provincial Court in the decision of
R.v. AJ.V.[2004] A.J. No. 811 when he stated at par. 41 that aclear explanation of rights must be
given to the young person and that the principles enunciated in the case law under the Young

Offenders Act areinstructive.

[15] | agreeasowiththe principle ( asset out by Felstiner J.inR. v. C.G. et al. [1986] O.J. No.
1698 as it related to proceedings under the YOA) that persons in authority must learn something
about the educational level of the young person, his/her language and vocabulary skills, faculties of
understanding and emotional statein order to determine how best to explain the rights and be sure

that the young person understands what is being said.

[16] The court must determine, after hearing evidence on the voir dire, whether the person in
authority i.e., the police officer, had a reasonable basis for forming an opinion as to the age and
understanding of the young person. The officer will haveto say how that opinion was formed and
will haveto satisfy the court that he/she clearly explained the rightsto the young person and that the

young person not only could have understood his’/her rights and options were but that he/shedidin
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fact understand those rights/options as a result of careful explanation. In my view, those same
principles apply to a voir dire held on the admissibility of a statement made by a young person to

aperson in authority under the YCJA.

[17] | too agree with the principles as set out in R. v. O.K.[2004] B.C.J. No. 1458 wherein
McKinnon Youth Ct. J. stated at par. 96 that s. 146 of the YCJA requires a police officer, who
attemptsto obtain astatement from ayouth, to ensurethat the youth isfully apprised of all therights
under that section before asking theyouth if he/sheiswillingtowaiveany or all of thoserights. Not
only must the waiver be clear and unequivocal, but his or her understanding must also be full and

complete. Otherwise the waiver is rendered meaningless.

[18] R.v.B.S.M.[1995] M.J. No. 85, acase decided under the YOA stands for the following:

1. The simple reading of an appropriate waiver to the young person will not generaly
constitute a clear explanation of the youth’s rights or of the consequences of signing a
waiver.

2. The mere reading of a waiver form accompanied by the repeated question “do you
understand?’ would normally fall short of satisfying the statutory requirements.

3. The explanation must be understandable by the young person.

4, It is not sufficient for police officers to wait for the young person to ask questions.

| agree with and adopt those principles.
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[19] InR.v.C.G.H.[1996] M.J. No. 628 the statement wasruled inadmissible becausethe Crown
had not satisfied the Court that the young person was able to truly understand the various matters
that were briefly canvassed by the police officer. Therewas no evidencethat the young person was

tested to make sure he understood what various components of the waiver actually meant.

[20] Most recently Chisvin J. of the Ontario Court of Justiceruledin R. v. T.W. [2005] O.J. No.
2785 that astatement given by ayoung personinrelation to two robbery offencesinvolving firearms
was inadmissible because the Crown had not proven that the young person fully understood his
rights and the effect of the waiver. At paragraph 36 of his decision Judge Chisvin concluded that
for s. 146 to have been complied not only must the written waiver form clearly set out all thefactors
contained in s. 146 but in going over those requirements it is not sufficient to read them verbatim
or skim over them with the youth. He went on to say:

“Rather, the officer must take the time to ensure that the young person properly
understands what his or her rights are. They must be given to the young person
in amanner that the young person truly understands and can thus effectively
recite back to the officer. If the young person cannot communicate back to the
officer what the right is, then the officer should not and cannot be satisfied that
the youth truly understands their rights. A conclusionary statement by a youth
in response to aformal reading of aline on aformis not sufficient. Merely
responding ‘yes' to a‘do you understand’ does not indicate that a young person
clearly understands their rights in a manner that was intended by Parliament.”

[21] Earlier asimilar result occurred under the YOA in R. v. M.A.M. (1986) 32 C.C.C. (3d) 566
(BCCA). Although the police officer had read the young person the form setting out the choices as
provided by s. 56(2) of the YOA the court found that there had been no clear explanation given to
the young person. Lambert J. confirmed that, by virtue of the provisions of s. 56 of the YOA,
Parliament had paid special attention to the need for young persons to receive “ protective advice”

and called uponthe policeto provideit. At page6 of thedecision Lambert J. stated that there should
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be agenuine endeavour by aperson in authority to describe the function of alawyer and the benefits
ayoung person could receive by have alawyer, parent or relative present. That endeavour he said
should be designed to lead to an appreciation on the part of the young person of the consequences
of the choices he/she makes. Though the young person in that case suffered from a learning
disability, he concluded that the mere reading over of the statement waiver and then asking him to
sign, without any explanation, would not bein compliance with section 56 of the YOA eveniif there

was no learning disability.

[22] Officers can not take for granted that a young person fully understands what is being
presented to him/her. Nor should officers be excused from those tasks even should they have
knowledge of the youth having in the past been subject to the waiver process: R. v. H.W. [1996]
M.J. No. 546.

[23] Comments made by the Supreme Court of CanadainR. v. J.T.J.[1990] 2 S.C.R. 755 at p.26
in relation to the procedural protections of s. 56 of the YOA are equally applicableto s. 146 of the
YCJA

Section 56 itself existsto protect all young people, particularly the shy and
the frightened, the nervous and the naive. Y et justice demands that the law
be applied uniformly in all cases. The requirements of s. 56 must be
complied with whether the authorities are dealing with the nervousand naive
or the street smart and worldly wise. The statutory pre-conditions for the
admission of a statement made by a young person cannot be bent or relaxed
because the authorities are convinced, on the basis of what they believeto be
cogent evidence, of the guilt of the suspect.......Principles of fairnessrequire
that the section be applied uniformly to all without regard to the
characteristics of the particular young person.

[24] There needsto be reliable evidence presented on the voir dire which will allow the court to
conclude beyond a reasonable doubt that the young person clearly understood his’her rights and

clearly understood the consequences of waiving those rights.

Application of the Law to the Facts:
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[25] Thevideotaped statement given by L.H. isapproximately one and one-half hourslong. Cst.
Carlidestartstheinterview although Cst. Boon takes over midway through the process. Cst. Carlisle
reviews and completes the 7 page statement/waiver formwith L.H. Thistakes approximately 10 to
11 minutesin total. It isimportant to review, in detail, not only what is said and done but also the

context in which the exchanges occur.

[26]  The first 2 minutes of the interview are spent gathering particulars from L.H. such as his
name, address and date of birth along with hismother’ sname and address. Thereissome eye contact

between the officer and L.H. when these questions are being asked and answered.

[27] Cst. CarlidethentellsL.H. what the policeareinvestigatingand why L.H. isbeing held. Cst.
CarlidetellsL.H. that the matter could become more seriousiif the victim wereto die. During this
time (approximately 2 minutes) Cst. Carlise makes strong eye contact with L.H., and is very
animated with hisvoice and hand movements. Thisgenerates some communication. L.H. askswhat

that means and how it would work.

[28] Cst. Carlisle next readsthe statement formto L.H. and askswhether L.H. understands. L.H.
responds ‘yes'. During this4 minute period, Cst. Carlisle reads the form rather quickly and speaks
inamonotone. He makeslittle, if any, eye contact. The only further explanation provided by Cst.

Carlisdeiswith respect to what could happen if the victim dies.

[29] Atonepoint L.H.interrupts Cst. Carlisle and says heisnot going to answer all the questions
that are being asked of him. Cst. CarlisletellsL.H. that the questions then being asked are only ‘do
you understand? and that thereisnothing on theform about theincident itself. “ It about your rights.
That's all thisformis.” says Cst. Carlisle.

[30] Cst. Carlislethen continuesreading therightsand thewaiver portion of theform. During this
time the officer again isreading quickly. He hasL.H. initial the appropriate spots confirming that

he waives his rights and then gets L .H. to sign the form. Thistakesafurther 3 minutes. During no



Page: 12

time does Cst. Carlisle ask L.H. to read the form back to him, or to explain it’s contentsin his own

words, verbally or in writing.

[31] Cst. Boon does not revisit the s. 146 requirements at all.

[32] Cst. Carlide testified that he had dealt with L.H. ‘since he was 13 years old’ and that ‘ he
[L.H.] knowsthe procedure’ . However the officer was unaware of whether L.H. could read or write.
Hedid not know theyoung person’ sgradelevel in school or whether L.H. had focus or concentration
problems. The officer stated that there was no doubt in his mind that L.H. understood his rights
because he asked if L.H. understood and L.H said yes. The officer did not think that further inquiry

or explanation was required because he believed that L.H. understood.

[33] L.H.did not testify on the voir dire. His mother, A.V. did. She stated by the end of Grade
1 her son had been diagnosed with a learning disability in the area of verbal, comprehension and
writing skills. She testified that she had told Cst. Cuvelier, an officer she understood to have had
some contact with her son earlier in the day, that L.H. has alearning disability and that she wanted
to be notified when hewastaken to Halifax. She described her son asachild who does not talk alot
and who does not haveawidevocabulary. Inher view, L.H. would say he understood hisrightseven
if he did not understand because he was too proud to say otherwise. According to his mother, L.H.
likes to portray himself as cool and normal. She bases this on having been present during police
interviewsin the past when her son would look to her for an explanation of what was being said but

would not ask for an explanation himself.

[34] At al times the Court must be mindful of the fact that the burden rests with the Crown to
prove beyond areasonable doubt that L.H. fully understood hisrights and optionsthat he ultimately

waived before providing a statement to police.

[35] Though Cst. Carlisemay have been satisfied that L.H. fully understood hisrights, this Court
isnot convinced beyond areasonable doubt that wasthe case. Other than an affirmativereply to the

guestions ‘do you understand? there is no other evidence that in fact L.H. fully and clearly
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understood hisrights. Despite the fact that the questions and waivers on the form appear, to me, to
be clearly and simply worded | have no way of knowing whether L.H. indeed understood their
meaning and the ramifications of waiving his rights. He was not tested to determine if he truly
understood. And L.H.’scomment, midway through the reading of the form, to the effect that he was
not going to answer all of the questions being asked of him, leads me to wonder whether he really

understood the importance of the questions being asked and the answers he was giving.

[36] The Court was left with the impression (after viewing and reviewing the videotape) that the
officer considered the completion of the statement form but a necessary formality and precondition

to the taking of a statement from the young person.

[37] Thistogether with the evidence | heard about a learning disability leads me to have grave
concernsasto whether or not L.H. fully and clearly understood hisrightsand options. Police can not
discharge the onus placed on them by s. 146 of the YCJA by quickly reading the statement form ( no
matter how well it isdrafted) and obtaining a‘yes' to the questions‘ do you understand? . To allow

such a process would undermine Parliament’ s intention when it enacted s. 146 of the YCJA.

[38] Better police practices are required in order to ensure that young persons, detained and
guestioned are clearly and completely aware of their rights and options and that when they waive
these rights they know the full consequences of such achoice. At the very least the officer should
ask the young person to explain, in his own words, what he understands each right to mean, and to
explain the consequences of waiving those rights. The officer should also describe the role of a
lawyer and the benefits a young person could receive from having a lawyer, parent or other adult

present.

[39] For these reasons | find that the requirements set out in s. 146 have not been met and the

statement is ruled inadmissible.
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