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| ntroduction

The defendant, Sean Kelly Breen, stands charged that he unlawfully assaulted Marie Gauthier and
Evelyn Murray on May 30, 2000 in the Halifax Regional Municipality. At the close of the Crown’s
case the defendant makes motion for a directed verdict.

Admissible Evidence to Establish Threshold Liability

Lisa Cosgrove, the only witness presented by the Crown, was at all material times, a personal care
worker at the Northwood Centre, in the Halifax Regional Municipality. On May 30, 2000, she and
the defendant were working in a unit that accommodated Alzheimer patients. The persons who
allegedly suffered the alleged assault, Marie Gauthier and Evelyn Murray were patientsin the unit.
They, however, did not testify.

Cosgrove testified that on the evening in question she and the defendant worked the unit and were
charged with the care of Gauthier and Murray. She made preparations to wash the face and hands
of Murray whom she observed to be drowsy and lethargic. The defendant was attending to Gauthier
who wasinawheel chair. While she wasin the process of cleansing Murray, who waslaying in her
bed, the defendant remarked that what she, Cosgrove, had done so far was sufficient. Cosgrove
disagreed with the defendant’sviewpoint. Asaresult, the defendant came over, swung Murray’s
legs over the bed’ s edge and attempted to have her sit up in the bed. He aso pulled near to the bed
her four- wheel walker. The defendant attempted to get Murray to stand but she was unable to do
so and, as he placed her into her walker her knees buckled and she practically collapsed onto
ﬁol?jgrovg s lap who was kneeling behind her in a crouching position, supporting her weight and
olding her.

The defendant remarked that Murray was going to spit at him and then Cosgrove saw him grab
Murray’ shair and pulled her up lifting her off Cosgrove’ sknees. Cosgrove then placed Murray on
her bed, denounced the defendant’ s action and demanded that he leave theroom. However, before
he left the room the defendant lifted Gauthier, in amanner that Cosgrove would not have done and
disapproved of, and transferred her from her wheel chair to her bed.

Cosgrove was perturbed by the defendant’ s conduct, |eft the room and went in search of the night
supervisor. Shedid not locate the supervisor that evening and neither did she complete an incident
report as was the protocol in reporting unusual incidents.

| ssue
Theissuethat | must decideiswhether, in my opinion, on the evidence adduced, there is sufficient

evidence to put the defendant to his defence. In short, should the defendant succeed in his motion
for adirected verdict.



Analysis

First, I am mindful of three fundamental constitutional and legal principles in al criminal
prosecutions that hold:

1. Thedefendant isentitled to theright to liberty and security of his
person in accordance with the principles of fundamental justice.
Canadian Charter of Rights and Freedoms, s.7.

2. Thedefendant is presumed innocent until proven guilty according
to law. Canadian Charter of Rights and Freedoms, s. 11(d)

3. The defendant need not respond to the Crown’s case until it has
established a case to meet. Canadian Charter of Rights and
Freedoms, s.11(c).

These principles ensure that in our criminal justice system, citizens are not “put in jeopardy of
conviction unless the prosecution has tendered a quantum of evidence sufficient to establish guilt
beyond a reasonable doubt.” See: David M. Tanovich, “Monteleone’s Legacy; Confusing
Sufficiency With Weight” (1994), 27 C.R. (4™) 174, and also, David M Tanovich, “Upping the Ante
in Directed Verdict Cases Where the Evidence is Circumstantial” 15 C.R. (5") 21.

Second, the test for a directed verdict was articulated in United States of America v. Shephard,
[1977] 2 S.C.R. 1067, 30 C.C.C. (2d) 424, at S.C.R. p.1080 as : “ whether or not there is any
evidence uponwhich areasonablejury properly instructed could returnaverdict of guilty.” Further,
a motion for a directed verdict should not be granted, “in any case in which there is admissible
evidence which could, if it were believed, result in a conviction.” However, over the years the
Shephard test has been in a state of flux particularly on the issue of whether judges can weigh the
evidence on a motion for a directed verdict. R. v. Mezzo, [1986] 1 S.C.R.802, R. v.
Monteleone,[1987] 2 S.C.R. 154, R. v. Litchfield, [1993] 4 S.C.R.333.

Nonetheless, in R. v. Charemski 1998 CarswellOnt 1199, 15 C.R. (5" 1 (S.C.C.), the Supreme
Court of Canadaaddressed theissue of the appropriaterole of atrial judge on amotion for adirected
verdictinacaseof circumstantial evidence. Mr. Justice Bastarache, speaking for themajority, stated
at para. 3

For there to be "evidence upon which a reasonable jury properly
instructed could return a verdict of guilty” in accordance with the
Shephard test (at p. 1080), the Crown must adduce some evidence of
culpability for every essential definitional element of the crime for
which the Crown has the evidential burden. See Sopinka et al., The
Law of Evidence in Canada (1992), at p. 136.

Writing for the minority, Madam Justice McLachlin stated, also in Charemski at para. 20:

A properly instructed jury acting reasonably isajury that will convict
only if it findsthat the evidence establishes guilt beyond areasonable
doubt. To determine whether this could occur, the judge on the
motion for a directed verdict must ask whether some or all of the
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admissible evidence is legally sufficient to permit the jury to find
guilt beyond a reasonable doubt. In so doing, the tria judge is
determining the sufficiency of the evidence. The question is whether
the evidence is capable of supporting a verdict of guilt beyond a
reasonable doubt. If itisnot, thejudge must direct an acquittal, since
it would be impossible for areasonablejury to convict legally on the
evidence. To permit thetrial to continue would be to impinge on the
accused' s right to silence and right to be presumed innocent until
proved guilty, and to risk a verdict that would necessarily be
unreasonable.

Further, she opined, also in Charemski, supra., at paras. 22-24:

22 If theevidenceisall direct evidence, thetria judge stask on a
motion for adirected verdict isquitesimple. Anabsence of evidence
on an essential element will result in a directed acquittal. The
existence of evidence on every essential element will result in a
dismissal of the motion.

23 On amoation for a directed verdict, whether the evidence is
direct or circumstantial, thejudge, in ng the sufficiency of the
evidence must, by definition, weighit. Thereisnoway thejudge can
avoid thistask of limited weighing, sincethejudge cannot answer the
guestion of whether a properly instructed jury could reasonably
convict without determining whether it is rationally possible to find
that the fact in issue has been proved....

The difference between the judge's function on a motion for a
directed verdict and thejury’ sfunction at theend of thetrial issimply
this: the judge assesses whether, hypothetically, a guilty verdict is
possible; the jury determines whether guilt has actually been proved
beyond a reasonabl e doubt.

24  Thislimited judicial weighing at the stage of a motion for a
directed acquittal does not infringe the jury’srole of determining as
amatter of fact whether that guilt has been established.

It therefore seemsto me, from areading of Charemski that in cases of direct evidence theissue of
weighing the evidence does not arise. If there is some admissible direct evidence on al the
constituent elements of the offence that is capable of supporting a verdict of guilt beyond a
reasonable doubt that will be sufficient evidence to put the accused to answer the case against him.
If the evidence does not establish a threshold reliability of guilt, the sufficiency test, then it is
impossible for it to meet the ultimate reliability standard, proof beyond a reasonable doubt. As at
this stage | do not weigh the evidence or assess the credibility of the witness her testimony is
presumed to be true and on the threshold reliability standard if she presents some admissible direct
evidence on all the constituent elements of the offence her testimony would satisfy that standard.
See also David Tanovich, “Upping the Ante in Directed Verdict Cases...” supra.
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Thus, in the case at bar, charges of assaults, | think that the Crown must adduce sufficient legally
admissible evidence on theissues of the direct application of force by the defendant to the persons
of Gauthier and Murray, that the force was intentional, unlawful, and without their consents, in
order to get beyond the barrier of the motion for adirected acquittal. To addresstheseissues, as put
by McLachlin J., in Charemski, supra., at para. 35:

sufficient evidence’ must mean sufficient evidence to sustain a
verdict of guilt beyond a reasonable doubt; merely to refer to
“sufficient evidence” isincomplete since “ sufficient” always relates
to the goal or threshold of proof beyond a reasonable doubt. This
must constantly be borne in mind when evaluating whether the
evidence is capable of supporting the inferences necessary to
establish the essential el ements of the case.

In my view, here, the Crown must adduce sufficient evidence to establish the identity of the
recipients of the alleged force and their requisite mental statesvis-a-visthe accused and the applied
force. By “identity” | mean the actual existence of the persons, Murray and Gauthier, and who can
state that they were the recipients of the alleged force at the time and place alleged. Here, in my
view, it would beimpossibl e to discussthe commission of an assault, inlaw, unlessone hasevidence
capabl e of supporting afinding beyond areasonable doubt, that the recipients of the perceived delict
were mindful of the applied force and did not sanctionit. | think that an assault, in law, presupposes
not only aculpable state of mind. Generally, it also presupposes parties who are capable of making
choices as to who should or should not touch them. Thus, in my view, it iscritical, in an assault
prosecution, that the Crown adduce legally sufficient and admissible evidence to establish the
Identity of the recipient of the force. Without “identity” we cannot meaningfully discuss the
essential element of consent and the attendant physical and emotional sensations. Here, we have
only atouching of other persons as perceived subjectively by an onlooker to beforceful. That aone,
in my opinion, isnot evidence on the sufficiency test capable of supporting, inlaw, aconviction for
assaults.

Conclusion

Ontheevidenceadduced, thereisnolegally admissible evidence on the essential element of consent.
Nonetheless, on the legal test of sufficiency | must determine whether all the admissible evidence
could support averdict of guilt beyond a reasonable doubt, not whether the evidence does support
that ultimate threshold. Consequently, in my opinion, aproperly instructed jury acting reasonably,
onthe authorities cited and the analysisthat | have made, and on the evidence adduced, “could [not]
return averdict of guilty.”

In theresult, in my opinion, the case against the accused for assaults on Marie Gauthier and Evelyn
Murray has not been made out and accordingly there is no case for him to answer. The motion for
adirected verdict isgranted, thetrial isterminated, the charges against the defendant are dismissed
and heis acquitted.



