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By the Court:

l. I ntroduction

[1] Mr. MacLeod and Ms. Hart had dated for about three months. They broke up
approximately one week before this alleged incident. On the date in question the
parties had communicated via Facebook. They subsequently went for a drive to
discusstheir relationship. During thistimeMr. MacL eod isalleged to have pulled out

agun, aknife and uttered threats to Ms. Hart=s new boyfriend.

[2] After Ms. Hart arrived home she called the police, and asaresult of the police

investigation the defendant was charged with numerous offences.

I. Review of the Evidence

[3] Thecomplainant, Ms. Hart, testified she had dated the defendant, Mr. MacL eod,
for three months. They broke up approximately one week before these alleged
offences. On December 22, 2010 the parties sent messages to one another via
Facebook. Mr. MacLeod wanted to meet her and talk. She said he wanted to work
things out but she only wanted to be friends. Mr. MacL eod picked up Ms. Hart at her

house in histruck. She got in and sat in the front passenger seat.



[4] They weretalking about how everything was and how they were. She did not
really know where they were going, Mr. MacL eod was just driving; shetestified that

they subsequently ended up in Port Morien.

[5] Whenthey werein downtown Glace Bay Mr. MacL eod said hehad agun. She
said: AHetook it out and showed it to me.@ Ms. Hart said it was on the defendant=s
|eft, on the side of the truck underneath hisseat. She does not recall what she said but
shetestified shedid not want to seeit. Mr. MacLeod put it away. Shesaid it wasonly

out for afew seconds.

[6] Ms. Hart described it as agreyish handgun. She could not tell the material it
was made of but it looked metallic. Ms. Hart said she heard about it but did not
believehehadit. Thisincident made her feel alittle nervous, but shetestified that she

felt at that time he Ajust wanted to show it to me.@

[7] When they got to Port Morien Mr. MacL eod parked by the water (where the
boats are located). The defendant said that he missed Ms. Hart. They continued to

talk about their relationship. The complainant described Mr. MacL eod=s demeanor at
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this time as calm but she said there was still tension because Ms. Hart had just

indicated she just wanted to be friends.

[8] Ms. Hart stated they were parked for about an hour. About half an hour into the
conversation she told Mr. MacLeod she wanted to be friends. She testified Mr.

MacL eod got aggressive, angry and upset with her.

[9] Ms. Harttestified Mr. MacL eod pulled out the gun again and began to wave it
around. He put it up to his head for a second. She does not remember if he said
anything but sheyelled at himto put it away. Mr. MacL eod began to cry and got out
of the truck and then he got back in and then he put the gun away. Before that, Mr.
MacL eod put the gun to his head and told Ms. Hart that he had two bulletsinit. This

made Ms. Hart feel nervous and she wanted to leave and go home.

[10] Ms. Hart also testified when she first got in the truck she saw a machetein a
case attached to Mr. MacL eod=sright leg. Shethinksthe pouch as she described it,

was leather. It was connected to his pants.
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[11] She described the machete as a little bigger than any butcher knife. It had a

small handle and looked like it had a steal blade.

[12] It was about fifteen minutes after the gun incident she said that Mr. MacL eod
brought the machete out on the way home from Port Morien. Hewasdistraught. She
said he started twirling the machete around with his right hand and driving with his
left. The blade was resting on hisleg. Ms. Hart testified that she was scared. The

defendant=s demeanor, she described at that time, as upset and angry.

[13] Ms. Hart doesnot remember what Mr. MacL eod said, but sherememberstaking
the machete from Mr. MacL eod at that time. She said he did not put up astruggle, but
he did ask for it back. She refused saying she did not trust the defendant with the

weapon. Ms. Hart put the knife down by her right side.

[14] Mr. MacLeod drove Ms. Hart directly home after this alleged incident. She
testified the defendant knew she had anew boyfriend, Mike Dunn. When they were
on her street, she testified Mr. MacL eod said Alf he ever sees Mike he=d kill him.@
Ms. Hart stated shereplied, AShe=d get in the way.@And shetestified Mr. MacL eod

responded, AHe would push her out of the way.@



[15] When they got to her house, she said goodbye, got out of the truck and went in

the house. Mr. MacLeod drove away. She subsequently called the police.

[16] On cross examination Ms. Hart testified she was at Mr. MacL eod=s residence
during their relationship, but not alot. She said she did not stay over. She said she
was aware that Mr. MacL eod collected knives and weapons. She stated she had seen

riflesin Mr. MacL.eod=s room but not handguns or pellet guns.

[17] A policeofficer cameto her house and she gave astatement the sameday. Ms.

Hart had heard about a gun but did not believe the defendant had agun until that day.

[18] Ms. Hart said shedid not get out of thetruck becauseit wasmoving. Also, she

was not nervous enough at that point to get out.

[19] Mr. MacLeod testified he picked Ms. Hart up at her house. He denies pulling
out agun in Glace Bay. Mr. MacLeod said his intension was, ATo clear the air

because they had mutual friends and so it wouldn=t be awkward. @
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[20] Mr. MacLeod deniespulling out aknife or putting agunto hishead. Hedenies
being aggressive. He stated hismood was not hostile; but admitsthat both were upset
at some point. He denies making any threats. His discussion was merely to try and

avoid an awkward moment.

[21] Mr. MacLeodtestified that Ms. Hart dlept at his house when he had goneto Fort

McMurray for work for four or five days.

[22] The defendant says he collects swords as a hobby and he had two imitation
swordson hiswall and he owns one C05 pellet gunthat looksalot likearevolver. It
isusualy on his dresser or in the draw. However, when seized by police he said it

was under his mattress because he had two little cousins at his house.

[23] The police had asked him if he had weapons and he subsequently voluntarily

gave these items to a police officer.

[24] On crossexamination Mr. MacL eod stated the parties were acquainted prior to

dating. On December 22", the date of these alleged offences, he agreed the breakup
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was till pretty fresh. He stated both wanted to talk. He felt it was more appropriate

totalk faceto face. The defendant said he wasin adifferent relationship on thisdate.

[25] Mr. MacLeod acknowledged that he knew beforetheir drivethat Ms. Hart was
dating someone named Michael. He said he knew him from different occurrences not
from dating Candice. Y et on direct he said he had never seen him personally and did
not know what helooked like. Mr. MacL eod did not want to end up in the same place
asthe complainant and her boyfriend. Although he had “no beef”, he said: Ait didn=t

seem like an ideal circumstance.@

[11. Issues

[26] 1. Count number 2: the Criminal Code does not define handgun. Thereisno
evidenceitisafirearm. The Crown did not amend the information to conform with
the evidence to read Aor an imitation thereof.@ Can the court, on its own motion.
amend the Information pursuant to s.601(4).

2. Did Mr. MacL eod utter threats to cause death or bodily harm to Mr. Dunn
viathe complainant as set out in Count One.

3. Did the defendant possess for the purpose dangerous to the public peace
(Counts Two and Three).

4. |sthere evidence of a Afirearm@as set out in Count Four.
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5. Anddid Mr. MacL eod carry a Aconceal ed weapon@es set out in Count Five.

IV. TheLaw

[27] Withrespect tothe credibility of witnesses, R. v Jaura, [2006] O.J. No. 4157 at
p. 4, paras. 12 and 13 states:

AThe assessment of credibility is not ascience. However
proper credibility assessment is closely related to the
burden of proof. For thisreason an accused isto be given
the benefit of reasonable doubt in credibility assessment.
Credibility assessment must not be assessed in away that
has the effect of ignoring, diluting or worse reversing the
burden of proof. What must be avoided is an either or
approach wherethetrier of fact chooses between competing
versions, particularly on the basisof mere preference of one
over the other. In assessing credibility of any witness
including the accused, the existence of evidence that
contradicts the witness is obviously relevant but other
factors such as demeanor, contradictions within the
witnesses evidence itself, potential bias and criminal
record.

No witness is entitled to an assessment of his or her
credibility in isolation from the rest of the evidence.
Rather, his or her evidence must be considered in the
context of the evidence as awhole.@

[28] Also, since Mr. MacL eod hastestified, | must consider R. v. W.D., [2008] O.J.

No. 4463 which states at para. 27:



Aln the case where credibility isimportant, the trial judge
must instruct the jury or him or herself that the rule of
reasonable doubt applies to the issue. The tria judge
should instruct the jury where him or herself that they need
not firmly believe or disbelieve any witness or set of
witnesses specificaly. The trial judge is required to
instruct the jury, (1) if you believe the evidence of the
accused you must acquit; (2) if you don=t believe the
evidence of the accused but have been left in areasonable
doubt by it you must acquit; and (3) lastly if you are not | eft
in doubt by the evidence of the accused you must still ask
whether on the whole of the evidence you accept that you
are satisfied beyond a reasonable doubt of the guilt of the
accused.@

[29] Mr. MacLeod testified, he appeared to be a cam and reserved individual,
however, the court could tell that he was somewhat nervous, but that isnot unusual for
civilian witnesses. The courtroom israrely second nature to them asit would be for
counsel. The defendant is currently employed at Walmart. He denied the incidents
described by the complainant and that agun or machete wasin his possession that day
while they were in the truck. He offered no explanation as to why Ms. Hart would
accuse him. (I would note the court is mindful that Mr. MacLeod is presumed

Innocent until proven guilty and that the crown has the burden to prove his guilt

beyond a reasonable doubt.)
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[30] Mr. MacLeod=s evidence is one of denia. It is difficult to elaborate on a
denial. There is nothing inherently untruthful or contradictory in his denial. His
evidence on its own, suggest nothing inherently believable or unbelievable. The
defendant=s evidence must be contrasted with the evidence of the complainant, Ms.
Hart, to be given its context. It isimpossibleto give full consideration to the denial

without considering it and testing it in light of the details of the allegation.

[31] Ms. Hart when testifying appeared to be cam. Her narrative was
straightforward and | find she did not embellish her testimony, even at timesin her
evidence when she could have. She gave detailswhere she could, and if she could not
remember she said so.

[32] This matter, like so many domestic violence incidents, comes down to a he
said/she said scenario. Asaresult of her complaint that same day to the police and
their investigation, Mr. MacL eod was charged. There are:

1) no other witnesses including the investigating officer;
2) no photographs;

3) no exhibits despite Mr. MacL eod giving his pellet gun
or imitation swords to police as he testified;

4) no forensic reports (e.g. fingerprints);

5) no expert witnesses regarding firearms;



6) no audio/video statement of the defendant (although |
would note the defendant has the right to remain silent.)

[33] Section 2 of the Criminal Code defines afirearm:

A...means a barrelled weapon from which any shot, bullet
or other projectile can be discharged and that is capabl e of
causing serious bodily injury or death to a person, and
includes any frame or receiver of such abarrelled weapon
and anything that can be adapted for use as afirearm@

[34] Section 2 of the Criminal Code defines a weapon:

A...means anything used, designed to be used or intended
for use
(@) in causing death or injury to any person or
(b) for the purpose of threatening or
intimidating any person and without
restricting the generality of the foregoing
includes afirearm.@

[35] R.v.Beair, 61 C.C.C. (2d) 461 (Ont. C.A.) states:
AThe Criminal Code provisions dealing with the use of
firearms during the commission of an offence are aimed at
the prevention not only of injury, but also the causing of
alarm in the commission of an offence.@

[36] R.v.MacDonald (2002), 170 C.C.C. (3d) 46 (Ont. C.A.) states:

AWhen a knife is used to intimidate another, it is or can
become aweapon.@

11
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[37] R.v.Roberts(1990), 60 C.C.C. (3d) 509 (N.S.C.A.) states:

Athe definition of weapon in s.2 involves a subjective test.

The defendant must intend to use the object as a weapon.

Proof that an object was being used as a weapon will

depend on all of the circumstances.@
[38] In Section 88(2) the critical element isthe Apurpose@for which the weaponis
carried or possessed. The external circumstances of the offence must show that the
defendant must carry or possess a weapon, imitation weapon, actual use is not
required. The mental element involves either (a) a purpose dangerous to the public
peace or (b) the purpose of committing an offence. Proof of either ulterior state of

mind, together with the basic mental element involved in possession or carriage is

sufficient.

[39] R v. Califoux, 14 C.C.C. (2d) 526 (B.C.C.A.) dtates:

A...a weapon as contemplated by the section maybe (a)
anything designed to be used as aweapon,; (b) anything that
aperson uses asaweapon, whether that thing isdesigned as
aweapon or not; and (c) anything that one intendsto use as
aweapon regardless of its design.@

[40] R v.Boutilier [1977] 4 W.W.R. 443 (B.C.C.A.) states:
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A...astarting pistol is an imitation of a weapon.@

[41] R v.Allan, 4 C.C.C. (2d) 521 (N.B.C.A.) states:

A...abroken piece of glass maybe aweapon.@

[42] Conceded weapon as defined makes the essence of this offence one of
concealment. Theexternal circumstances consist of (1) carriage; (2) concealment of a

weapon or other regulated item and (3) the absence of aF.A. authorization to carry the

weapon.

[43] Themental element requires proof the defendant intended to conceal what the
law regards asaweapon or other regulated item. The prosecution must prove beyond
areasonable doubt that the defendant took steps to hide the weapon so that it would

not be observed or come to the notice of others.

VI  Analysis(Conclusion)
[44] With respect, the parties | find dated for three months. Thereis absolutely no
evidence of any history of domestic violence, yet onthedatein questionthat iswhat is

alleged.
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[45] Therewere no questions asked or evidence tendered to show the complainant
would be motivated to lie about this event. The two inconsistences pointed out by

defence counsel are not significant enough to alter amaterial particular.

[46] Mr. MacLeod wanted to talk to Ms. Hart to clear the air because they had
mutual friends and it would be awkward. But if he was fine with the breakup as he
said, why would it be necessary? As well he never testified at al to this type of

discussion during their drive.

[47] Asweéll therewasno testimony asto when the complainant might have seen the

gun at Mr. MacL eod=s house, or under what circumstances, (as he alluded to).

[48] Mr. MacLeod in crossexamination denied knowing Mr. Dunn, but indirect he

said he knew him from different occurrences not from dating Ms. Hart.

[49] In conclusion, | find with respect to Count Two and Count Three, Ms. Hart
describes a greyish handgun that looked metallic. Mr. MacL eod said he had a CO5

pellet gun that looked like arevolver. | find that iswhat Ms. Hart saw on the date in
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guestion. The court will amend the count to read Aa handgun or imitation thereof, A
pursuant to s.601(4) of the Criminal Code. | do not find that Mr. MacL eod has been
misled or prgjudiced in his defence by this amendment. It does not change the

substance of the allegation and therefore | find him guilty.

[50] Count Three, although the defendant denied having any gun or machete with
him that day | find onthe evidencethat hedid. He said theitemswerein hisroomthe
gun usualy in his drawer/dresser and the swords on the wall. But to end up in his
truck Mr. MacL eod had to make a conscious effort to remove them and take both with
him. He placed the gun under the seat and the machete in a pouch strapped to hisleg.
When the gun, for the second time and the machete came out, Mr. MacL eod was
described as upset, angry, aggressive or distraught. He mentioned having bulletsand

put the gun to his head on the second occurrence. Hetwirled the machete on hisright

leg.

[51] Eachtimethesethingsoccurred the complainant said she wanted to be friends,
Mr. MacL eod brought out theseitems. | can only conclude it was meant to intimidate
her in hopes she would change her mind. He certainly succeeded in making her feel

nervous and upset.
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[52] Given al of the above | can only conclude he possessed them for a purpose

dangerous to the public peace and find him guilty.

[53] With respect to Count One, Mr. MacL eod was upset by the breakup and when
he realized Ms. Hart wasn=t going to change her mind, he threatened her new
boyfriend. Their meeting was not to avoid ending up in the same place and trying to
avoid an awkward situation, nor to learn for futurerelationships. Itwasand| find, as
Ms. Hart said, he wanted to get back together and when she refused he got angry and

upset. | therefore find him guilty with respect to Count Number One,

[54] Withrespect to Count Four, the court cannot take judicial notice of afirearmas
defined in s.2 of the Code. The court must hear either viva voce evidence from a
firearms expert or, at the very least, receive a copy of his’her report as an exhibit
stating a weapon was examined and the conclusion reached as a result of that

examination. The court has neither and therefore | find Mr. MacL eod not guilty.
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[55] With respect to Count Number Five, from the moment Ms. Hart entered Mr.
MacL eod=s vehicle she said she saw a knife in a leather pouch strapped to Mr.

MacL eod=sright leg of his pants.

[56] Shedescribedit asalittle bigger than abutcher knife with asmall handleand a
steel blade. 1t was not covered by anything, or out of the complainant=s sight asthe

handgun had been.

[57] Basedonall of theevidencebeforeme, | am not convinced beyond areasonable

doubt that Mr. MacL eod conceal ed the machete and therefore | find Mr. MacL eod not

guilty.



