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I ntroduction

The applicant, Michelle Jollimore, is the registered owner of a black 1996 Chevrolet
Multipurposevehicle, Model KTA, VIN#1GNEK 13R8TJ357884. Thisvehiclewas seized
pursuant to a Consent Order, issued from this Court, dated February 6, 2003, under the
authority of the Controlled Drugsand Substances Act, s.16. She makesan application for
the return of the vehicle pursuant to the Controlled Drugs and Substances Act, s.20,
claiming that she has 100 percent interest in the vehicle. Further, she asserts that Carl
Beavies, the person who was convicted of designated substance offences, and the subject
of the consent order, was her boyfriend who never possessed any ownership interest or any
title, or any other title or interest in the forfeited vehicle.

Relevant Evidence and Findings of Fact

From the affidavit and viva voce evidence, the applicant, in October 2001, purchased a
black 1996 Chevrolet Multipurposevehicle, Model KTA, VIN #1GNEK 13R8TJ357884 for
$18,000.00, on instalment payments, from a friend. She obtained a Certificate of
Registration of aVehicle, issued October 29, 2001, declaring that she wasthe sole owner of
the registered vehicle. Likewise, she obtained a Vehicle Permit stating that she was the
owner of the vehicle that displayed Nova Scotia license plate number, DNX 720.

From her employment asahair stylist and with some assistance from rel atives the appli cant
made regular monthly instalment paymentsthat commenced on October 28, 2001. Although
they werein arelationship since October 2000, she received no assistance or contributions
from Beavies toward the purchase or regular payments for the vehicle. When she became
pregnant, shetook her maternity leavein October 2002 and delivered her child in December
2002. While on maternity leave her income consisted of employment insurance benefits, a
child allowance and baby-sitting services.

At the time that she was employed, Beavies, who did not reside with her, would drive her
to and from work in her vehicle. Further, depending on her schedule, he, with her
permission, would havethe use of thevehicle. However, unknown to the applicant, Beavies
wasthetarget of apoliceinvestigation and the police would see him often and alone driving
the vehicle.

On September 6, 2002, Beavies entered aguilty pleato three designated substance offences
that occurred on or about June 4, 2002 and between July 23 and July 25, 2002. The
applicant declared that she had no knowledge of or involvement in these offences and did
not know that Beavies was involved in any criminal pursuits much less when he had
permission to use her vehicle or when it was in his possession.
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Here, two salient issues arise;

1. Because the police, in their investigations, saw only Beavies operating the
vehicle, on these observations and only on these observations, can it be
concluded, without doubt, that Beavies exercised exclusive control over the
vehicle, to render the applicant amere “nomina owner?’

2. Did the applicant, in the circumstances, exercise reasonable care to be

satisfied that her vehicle was not likely to be used in connection with an
unlawful act by Beavies when he had her permission to use it?

Relevant L egidation
The Controlled Drugs and Substances Act, s.2(1) states:

“offence-related property” means, with the exception of acontrolled substance, any
property, within or outside Canada,

(a) by means of or in respect of which adesignated substance offence is committed,

(b) that is used in any manner in connection with the commission of a designated
substance offence, or

(c) that is intended for use for the purpose of committing a designated substance
offence;

Section 20, states:

20. (1) Where any offence-related property is forfeited to Her Majesty pursuant to
an order made under subsection 16(1) or 17(2), any person who claimsaninterestin
the property, other than

() in the case of property forfeited pursuant to an order made under subsection
16(1), a person who was convicted of the designated substance offence in
relation to which the property was forfeited,

(b) inthe case of property forfeited pursuant to an order made under subsection
17(2), a person who was charged with the designated substance offence in
relation to which the property was forfeited, or
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(c) aperson who acquired title to or aright of possession of the property from a
person referred to in paragraph (a) or (b) under circumstancesthat giveriseto a
reasonableinferencethat thetitleor right wastransferred fromthat personfor the
purpose of avoiding the forfeiture of the property,

may, within thirty days after the forfeiture, apply by notice in writing to ajudge
for an order under subsection (4).

(4) Where, on the hearing of an application made under subsection (1), the judgeis
satisfied that the applicant

(a) isnot aperson referred to in paragraph (1)(a), (b) or () and appearsinnocent
of any complicity in any designated substance offence that resulted in the
forfeiture of the property or of any collusion in relation to such an offence, and

(b) exercised all reasonable care to be satisfied that the property was not likely
to have been used in connection with the commission of an unlawful act by the
person who was permitted by the applicant to obtain possession of the property
or from whom the applicant obtained possession or, where the applicant is a
mortgagee or lienholder, by the mortgagor or lien-giver,

the judge may make an order declaring that the interest of the applicant is not
affected by the forfeiture and declaring the nature and the extent or value of the
interest.

(6) The Minister shall, on application made to the Minister by any person in respect
of whom ajudge has made an order under subsection (4), and wherethe periodswith
respect to the taking of appeals from that order have expired and any appeal from
that order taken under subsection (5) has been determined, direct that

(a) the property, or the part of it to which the interest of the applicant relates, be
returned to the applicant; or

(b) an amount equal to thevalue of theinterest of the applicant, asdeclaredinthe
order, be paid to the applicant.

Analysis
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At the outset | think that | should say that the consent order signed by both counsels
concerning Carl Beavies, a certified true copy of which is attached to the applicant’s
affidavit, may be presumptive evidence with respect to Beavies but it may not be the case
without any supporting evidence, to conclude and find that thereisnoissuethat the vehicle
in question is an “ offence-related property” within the meaning of the Controlled Drugs
and Substances Act, s.2(1) with respect to the applicant.

The present reality isthat the vehicle has been seized and forfeited. However, theforfeiture
applies only to any interest that Beavies might have in the seized vehicle. Moreover, the
forfeiture was by the consent of Beavies presumably asaresult of pleadiscussions. | find
that thereis some affidavit evidence which disclosed that on several occasions Beavieswas
seen alone in the vehicle and operating it. However, that evidence is vague with respect to
details of activities and, in particular, activities concerning designated substance offences.
Overall, onaclose scrutiny and assessment of thisevidencel find it difficult to concludethat
Beavies did use this vehicle in connection with the commission of a designated substance
offence. The fact that the police saw him alone and often in the vehicle, their observations
do not, without more, confer legal title of the vehicle to him.

Additionally, on the evidence, | am satisfied that the applicant isthe registered owner of the
vehicle. Further, | am satisfied that she has the legal title and ownership of the vehicle.
However, the Crown’s assertion is that she is only the titular owner as distinct to the
averment that she acquired title of the vehicle from Beaviesfor the purpose of avoiding its
forfeiture.

Notwithstanding, it is common ground, and, | am satisfied and find that the applicant was
not convicted of any offencethat resulted intheforfeiture of her vehicle. Further, the Crown
does not aver and | am satisfied and find that sheis not charged with any offencein relation
towhich her vehiclewasforfeited. Additionally, onthe evidence, | am satisfied that Beavies
did not transfer title to her in circumstances that would give rise to a reasonable inference
that hedid soto avoid itsforfeiture. Ontheevidence, | am satisfied and find that at no point
in time did Beavies have legdl title to the vehicle.

The whole thrust of the Crown'’s case was that the applicant, because of her income and
other means could not afford such an equipped vehicle. It sought to prove that by her
banking and other financial documents, the applicant had insufficient income to support the
carriage of regular payments for the vehicle. By this approach the Crown attempted to
demonstrate and to suggest strongly, but merely on speculation, in my view, that someone
must have provided moniesto the applicant or that she had an undisclosed source of income
that she used to pay for the vehicle. That position, in my view, isnot positive proof against
any legal title.

| say that when | consider, on aclose assessment, thetotal evidence and my observationsand
assessment of the applicant as shetestified. In order for meto set aside thelegal title vested
in the applicant, the Crown, asthe party asserting that sheis merely anominal owner, must
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provide evidence that her acquisition of title falls squarely within the scope of s. 20(1)(c).
To satisfy that test the Crown must adduce evidence that the applicant obtained title from
Beavies in circumstances that could give rise to a reasonable inference that he transferred
title of the vehicle to the applicant to avoid its forfeiture. Here, the evidence is that the
applicant wastheinitial title holder and remained throughout the only legal owner with the
right of possession of the vehicle. Thereisno evidence that Beavies at any time had legal
title or had the lawful right of possession of the vehicle. Thus, thereis no basis for me to
find that the applicant acquired title from Beavies under any set of circumstances, or at all.

Moreover, | am satisfied and find that she did not know that Beavies was a target by the
police in their investigation of designated substance offences. Given their relationship, in
which, onthe evidence, it was disclosed that he was unfaithful to her, | am satisfied and find
that she had no reason to suspect and did not suspect that he was involved in any unlawful
acts when she permitted him to use and he wasin possession of her vehicle. Therefore, on
the evidence that | accept, | am satisfied and find that in the circumstances of this
application, the applicant took all reasonable care to be satisfied that her vehicle was not
likely to be used in connection with the commission of an unlawful act by Beavies.

Conclusions

On the evidence before me, | am satisfied and conclude and find that the applicant is not a
person who has been convicted of the designated offence with Beaviesin relation to which
her vehiclewas seized. Further, | am satisfied and conclude and find that the applicant has
not been charged with any designated substance offencein relation to which her vehiclewas
seized. Additionally, | am satisfied and conclude and find that she did not receive title or
aright of possession of the seized vehicle from Beavies in circumstances that would give
rise to areasonable inference that such atransfer of title was for the purpose of avoiding its
forfeiture, or at all.

In addition, | am satisfied and | conclude and find that Beavies never had or continues to
have any possessory title or interest in the seized vehicle. He may have consented to forfeit
any interest he might have in the vehicle knowing full well that he had no interest, implied
or otherwise, but may have reasoned that it was a convenient gesture for plea discussion
purposes. Therefore, | conclude and find that his self-serving conduct, in the circumstances,
should not and must not frustrate the applicant’ s valid assertion asthe lawful owner of the
vehicle or to prevent her from exercising and asserting her lawful rights of possession free
from any unwarranted encumbrances.

In the result, 1 conclude and find that the applicant, Michelle Jollimore, has satisfied the
conditionsfor her application set out in the Controlled Drugsand Substances Act, s.20 and
her applicationisgranted. In theresult, | conclude, find and declare that she has 100 percent
ownership interest and titlein the black 1996 Chevrolet Multipurpose vehicle, Model KTA,



[19]

Page 7
VIN # 1GNEK 13R8TJ357884.
Consequently, pursuant to the Controlled Drugs and Substances Act, s.20(4), | declare that
her 100 percent ownership interest and titlein the said vehicle are not affected by its seizure

andforfeiture. | therefore order that the said vehicle be returned to the applicant pursuant to
the provisions of the Controlled Drugs and Substances Act, s.20(6).
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